RECEIVED

COURT OF APPEALS OF WISCOQSIN7-2010

DISTRICT |
CLERK OF COURT OF APPEALS

OF WISCONSIN

Bostco LLC and Parisian, Inc.,

Plaintiffs-Appellants-
Cross-Respondents,

V. Appeal No. 2007AB022:
Milwaukee Metropolitan Sewerage District,

Defendant-Respondent-
Cross-Appellant.

APPEAL FROM THE ORDER OF THE CIRCUIT COURT OF
MILWAUKEE COUNTY CASE NO. 2003cv005040
THE HONORABLE JEFFREY A. KREMERS AND JEAN W.
DIMOTTO PRESIDING

PLAINTIFFS-APPELLANTS-CROSS-RESPONDENTS' BRIEF

Mark A. Cameli, WI SBN 1012040
Rebecca Frihart Kennedy, WI SBN1047201
Lisa Nester Kass, WI SBN 1045755
Joseph W. Voiland, WI SBN 1041512
Attorneys for Bostco LLC and Parisian, Inc.
Reinhart Boerner Van Deuren s.c.

1000 North Water Street, Suite 2100
Milwaukee, WI 53202

Telephone: 414-298-1000

Facsimile: 414-298-8097

Mailing Address:

P.O. Box 2965

Milwaukee, W1 53201-2965

Attorneys for Plaintiffs-Appellants-Cross-
Respondents



TABLE OF CONTENTS

Page
TABLE OF CONTENTS.. .ot [
TABLE OF AUTHORITIES ....conii e \Y
ISSUES PRESENTED FOR APPEAL.........c.ov it eeiineeennnn L
STATEMENT ON ORAL ARGUMENT AND
PUBLICATION ... et 4
STATEMENT OF THE CASE......ccoi e 5
l. RELEVANT PROCEDURAL HISTORY ....coovvviiiiiiiimeecean. 6
I. STATEMENT OF FACTS ... 8

A. Boston Store's inverse condemnation and Wis.
Stat. 8 101.111 claims are dismissed on

summary judgment. ........oooovviiiiiiie e 8
B. Boston Store seeks to prohibit MMSD from
pursuing a contributory negligence defense. ... 10
C. Boston Store's evidence at trial.........cccceeeeevveenennn. 11
1. MMSD's negligent maintenance or
operation of the Deep Tunnel has caused
damage to Boston Store's property............. 12.
2. Boston Store will likely suffer damages in
the TULUIE. ...eeiieii e 19
3. MMSD's negligent maintenance or
operation of the Deep Tunnel has
interfered with Boston Store's use and
enjoyment of its property and MMSD can
abate that interference...............coovvveeeeeen.... 20



4. MMSD had knowledge of the potential for
harm and was on notice of the potential

harm to Boston Store. ..........ccevvvevveevsommnn .. 22
D. MMSD'S Evidence at Trial............ovviiiiiiicccecinnnn. 26
E. Post-Evidence ODbjections. ...........covvvceeeeeevniieeeeennn. 29
F. Deliberations and the Return of the Special
VErdiCl. oo 31
G. Post-Verdict Motions and Hearing. .........cccceeeeene... 34
ARGUMENT ..ottt 11 e e e e e e e e e e a e e e e e e 36
l. BOSTON STORE SUFFERED SIGNIFICANT HARM
AS A MATTER OF LAW.....ouuiiiiiiiiiiiiiiiiinisimeeeeeeeeeeeeseneeees 36
A. Harm is "significant”" so long as it involves "more
than a slight inconvenience.”...........ccoovcceeeevceeennn. 37
B. An award of monetary damages establishes
significant harm as a matter of law so long as the
amount is more than nominal. .............cooceeee oo, 38
C. The jury's $2.1 million damage award is
significant harm as a matter of law.........................40
Il. THE TRIAL COURT ERRONEOUSLY REDUCED

THE JURY'S $6.3 MILLION DAMAGE AWARD TO

P$L00,000. ... aaaeas 41

A. Equal Protection...........oooivieiiiiiiiiieeeeeeciee e 42
1. Standard of Review. ...........cccccveviieiiiiieenn. 42
2. The supreme court's opinionferdonv.

Wisconsin Patients Compensation Fund.....44

3. Wisconsin Stat. 8§ 893.80(3) violates equal
protection on its face...........ccoeevvvvvvvccceeeennnns 45



4. Application of the damage cap in this case
would violate equal protection. ...................50

B. Waiver and Estoppel.......cccccoeeviiiiiiiiiiemccceen, 54

C. Continuing nuisances are not limited by Wis.
Stat. 8§ 893.80(3). wevvvrriiiiiiiiiieeiiii e 57

THE SPECIAL VERDICT ERRONEOUSLY

CONTAINED A QUESTION REGARDING BOSTON
STORE'S "CONTRIBUTORY NEGLIGENCE" AND

THE TRIAL COURT SHOULD HAVE CHANGED

THE ANSWER TO "NO." ... 99

A. None of the evidence introduced at trial shows
that Boston Store acted negligently. ......................61

THE TRIAL COURT ERRED IN DISMISSING
BOSTON STORE'S INVERSE CONDEMNATION

THE TRIAL COURT ERRED IN GRANTING MMSD
SUMMARY JUDGMENT ON BOSTON STORE'S
WIS. STAT. 8§ 101.111 CLAIM. ..ottt e 73

A. MMSD has violated its ministerial duty under
Wis. Stat§101.111to protect its excavation site
SO as to prevent Boston Store's soil from settling..74

1. MMSD is an "excavator."............cccccceeeeeeeenn 75
2. The Boston Store building is an "adjoining
bUIldiNg." ..o 75
3. MMSD's excavation caused the Boston
Store to incur the expense of necessary
UNAEIPINNING. ..ueeieieee e e 78

CONCLUSION ... 79



TABLE OF AUTHORITIES

Cases Page(s)
Anderson v. City of Milwauke208 Wis. 2d 18, 559 N.W.2d
563 (1997).. it e 55

Andersen v. Village of Little Chyt201 Wis. 2d 467,
549 N.W.2d 737 (Ct. App. 1996).. ......ceeeernnn. 58, 65, 69, 71

Antwaun A. v. Heritage Mut. Ins. C@28 Wis. 2d 44, 596
N.W.2d 456 (1999).. .coiiiiiiiiiiieeeee e e e e e e e e e e e 62

Arents v. ANR Pipeline Ca2005 WI App 61, § 14, 281 Wis. 2d
173, 696 N.W.2d 194 .....oooiiiiiiiiiiieeiieieeeeeeeeeeeeeeee e 71

Behrendt v. Gulf Underwriters Ins., C@009 WI 71, 318 Wis.
2d 622, 768 N.W.2A 568 ....oveieeiieeeee e 62

Bethke v. Lauderdale of La Crosse, |000 WI App 107,
235 Wis. 2d 103, 612 N.W.2d 332.. ...ccovvvvr e eeeaeeaannnn 42

Bilda v. County of Milwaukee2006 WI App 57, 292 Wis. 2d
212, 7TAI3 N.W. 2d B61L.....ccoeeiiiiiiieeiceee e 67

Brown v. Dibbell 227 Wis. 2d 28, 595 N.W.2d 358 (1999).. ......63

City of Cleburne v. Cleburne Living Ctinc., 473 U.S. 432
(1985) .ttt 43

City of Milwaukee v. Washingtp2007 WI 104, 304 Wis. 2d
98, 735 N.W.2d 111, 78

Cody v. Dane County2001 WI App 60, 242 Wis. 2d 173, 625
NOW.2d 173, ettt e e e e e e e e e 67



Connar v. West Shore Equip8 Wis. 2d 42, 227 N.W.2d 660
(LO75) e 60

Crest Chevrolet—Oldsmobile-Cadillac, Inc.Willemsen
129 Wis. 2d 129, 384 N.W.2d 692 (1986)..................59, 65

E-L Enterprises, Inc. v. Milwaukee Metropolitan geage
District, 2010 WI 58,  Wis. 2d
785 N.W.2d 409.......uumiiiiiiiiieiiiiiieiiisceeeeeseeeeeeeeneeeees 67,70, 71

E-L Enterprises, Inc. v. Milwaukee Metropolitan eage
District, 2008 WI App 15, 316 Wis. 2d 280,
T63 N.W.2d 231L....uiiiiiiiiiiiiiiiiiiiiieeeiememeneeeeeeeeeeseeseeensneneeeees 67

Eberle v. Dane County Bd. of Adjustme@27 Wis. 2d 609,
595 N.W.2d 730 (1999).. .o 65, 66

Estate of Cargill v. City of Rochestel06 A.2d 704 (N.H.

Eternalist Found. v. City of Plattevill25 Wis. 2d 759,
593 N.W.2d 84 (Ct. App. 1999).. ..ovviieiiiiiieeeeeeeee e 66

Ferdon v. Wisconsin Patients Compensation F@0@5 WI
125, 284 Wis. 2d 573, 701 N.W.2d 440.. ..43, 44,445 49, 50

Haase v. Badger Mining Corg2003 WI App 192,
266 Wis. 2d 970, 669 N.W.2d 737.. ......ceesscmmmmeeeeeeeennnnnnn 61

Heiss v. Milwaukee & L.W.R. C&9 Wis. 555, 34 N.W. 916
(1S 1 17 TSP 68

Helmbrecht v. St. Paul Ins. Cd.22 Wis. 2d 94,
362 N.W.2d 118 (1985).. ..cevveeiiiiieee et 62

Hoida, Inc. v. M&l Midstate Bank006 WI 69,
291 Wis. 2d 283, 717 NW. 2d 17.. ..o 73

Holytz v. City of Milwaukeel7 Wis. 2d 26, 115 N.W.2d 618



Jankee v. Clark County000 WI 64, 235 Wis. 2d 700,
612 N.W.2d 297 ...t 61, 62

Jost v. Dairyland Power Cooperativé5 Wis. 2d 164,
172 N.W.2d 647 (1969)................... 1, 34,36, 38, 39, 40, 41

Just v. Marinette Counfyp6 Wis. 2d 7, 201 N.W.2d 761

Kersten v. H.C. Prange Cal86 Wis. 2d 49, 520 N.W.2d 99
(Ct. APP. 1994) ...t 37

Kruger v. Mitchel] 106 Wis. 2d 450, 317 N.W.2d 155
(Ct. APP. 1982) ..o eeeeeeeeeeee e 37

Krueger v. Mitchell 112 Wis. 2d 88, 332 N.wW.2d 733
(1983) e 37,38, 41

Marshall v. City of Green Bayl8 Wis. 2d 496, 118 N.w.2d
715 (1963) it 55, 56

Maypark v. Securitas Security Servs. USA,, 12809 WI App
145, 321 Wis. 2d 479, 775 N.W.2d 270...................... 62

Noranda Exploration, Inc. v. Ostrqrhi1l3 Wis. 2d 612, 335
N.W.2d 596 (1983).. ...uuvrrrrrrrinrinnnnnnnns s 69

Physicians Plus Ins. Corp. v. Midwest Mut. Ins.,@001 WI
App 148, 246 Wis. 2d 933, 632 N.W.2d 59.. ....ccummmeeeeen. 73

Pumpelly v. Green Bay & Miss. Canal C80 U.S. 166

(L1870 ettt ettt eeeeeee e 68, 69
Ramsdale v. Fooi&5 Wis. 557, 13 N.W. 557 (1882)................. 58
Re/Max Realty 100 v. Basst003 WI App 146, 266 Wis. 2d

224, 667 N.W.2d 857 .....uniiiiiii e 61
Russel v. Men of Devp# T.R. 667, 100 Eng. Rep. 539 (1788)........ 46

Vi



Sambs v. City of Brookfigl®7 Wis. 2d 356, 293 N.W.2d 504

(1980) oo 47, 48, 49
Smaxwell v. Bayard2004 WI 101, 274 Wis. 2d 278, 682

AN BT IR 1 61, 62
Sprecher v. Weston's Bar, In€8 Wis. 2d 26, 253 N.W.2d 493

(L0777 e 65
Stanhope v. Brown Count§0 Wis. 2d 823, 280 N.W.2d 711

(1979) oo, 47, 55, 56
State v. Johnsor2001 WI App 105, 244 Wis. 2d 164,

628 N.W.2d 431L.....eeiiiiiiiiiiiiiiiiiiiiiii et eeeeeeeeees 65
State v. SmeR005 WI App 263, 288 Wis. 2d 525,

TOO NLW.2d 474 ... eeeeee e eaeeeennneeeeeeees 52
State ex rel. Murphy v. Vas34 Wis. 2d 501, 149 N.W.2d 595

(967 e 50, 51
State ex rel. O'Neil v. Town of Halli&9 Wis. 2d 558,

120 N.W.2d 641 (1963) ....uuurniiinniiiiiiiiiiinnee e e e 53, 54
Stockstad v. Town of Rutlan@ Wis. 2d 528, 99 N.W.2d 813,

BL7 (1959) ... 57
Sunnyside Feed Co. v. City of Portag22 Wis. 2d 461,

588 N.W.2d 278 (Ct. App. 1998) ......cceeeveinnnn. 36, 57, 58, 76
Turner v. Taylor 2003 WI App 256, 268 Wis. 2d 628,

673 N.W.2d 716.....eueeeiiiiniiiniiiniiieienememeeeeeeeeeaeesesseeseneeneeenes 75
United States v. Cres243 U.S. 316 (1917) .....ccceeeveeeeeeiiiiieeeeeee, 68

United States v. Willow River Power Co.
324 U.S. 409 (1945)...uuuiiiiiiiiiieeeeeeiie e 66

Village of Menomonee Falls v. Michelsd®4 Wis. 2d 137,
311 N.W.2d 658 (1981)...cceeviiiiiiiiiiiiiieieeeeeeeeeeeee 50, 52, 53

vii



Wussow v. Commercial Mechanisms,. |8@ Wis. 2d 136,
293 N.W.2d 897, (1980) .....cceiiieeeeiiiiie e eeeeeeece e 67

Yao v. Chapmark005 WI App 200, 287 Wis. 2d 445,
705 NLW.2d 272.. .. meeeee e eeeeeeaeeeeeeeees 53

Zak v. Zieferblatt2006 WI App 79, 292 Wis. 2d 502,
715 NW.2d 739t 59, 60

Statutes and Legislative History

WIS, STAL.8 32,01 .oeiiiiiiiiiiiiiiiieeeeeeeeeeeee ettt e e 67
WIS, Stat. 8 32.09 . ...uiuiiiiiiiiiiiiiiiiiirrre e 71
WIS, Stat. 8 32.10 . ..cuuuiiiiiiiiiiiiieeeiitee et 66
WIS. Stat. 8§ 88.87 ... 57
Wis. Stat. 8101.111.........cevvvvvvneeee. 3,69810, 73, 74, 75,76, 77, 79
WIS, Stat. 8 893.52.. . uuuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeeeeee e 58
Wis. Stat. § 893.80......ccceeeevviiveinnnns 1,42, 45, 46, 54, 56, 57, 58, 59
Wis. Const. art. |, 885, 9, 13.. ..iiiiiiiieeeiiee e 45, 66
1981 Assembly Bill No. 85 (February 1981).. .......ccccvvvvviieeeeennnn. 48

Assembly Amendment No. 1 to Assembly Bill No. 8%lan
1981 WIS. LAWS C. B3 cciiiiiiiiieieeieeeeettee et 48

Secondary Sources

Laurence UlrichWisconsin Recovery Limit for Victims of
Municipal Torts: A Conflict of Public Interest986
WIS. L. REV. 155, 169 (1986) .......c.uvvveieiieeeeeiiiieeniieeeeenn 48

viil



JAMES R. OTTESON ACTUAL ETHICS (2006).......ccuvuiiiiieeiiiiieeiiiiiinnn. 46

RESTATEMENT OFCONTRACTS 8 336(1) (1981)....ccevvvvvviviiiiiiiiirnennnee 65
RESTATEMENT(2D) TORTS 8 821F (1979).. coooviiiiiieiiieeeeeeeeeee e 38
United States Department of Labor, Bureau of L&tatistics,

Consumer Price Indexdsttp://www.bls.gov/cpi/#data.. ....... 49
WIS, JI——CIVIL 1922......eiiiiiiiiiieee i 36, 40



ISSUES PRESENTED FOR APPEAL

(1)  Whether the jury's award of $3 million in pdaimages
IS, as a matter of law, significant harm undest v. Dairyland Power
Cooperative 45 Wis. 2d 164, 172 N.W.2d 647 (1969), and
Wisconsin's nuisance jurisprudence, and thus whétleeanswer to
Question No. 10 on the special verdict should @ngekd.

The trial court did not directly address thestholding in its
ruling that there was "ample evidence instructirosf which the jury
could decide that either this presence of the tuam& manner in
which it was being operated ... by the [MilwaukeetMpolitan
Sewerage District ("MMSD")] was causing substarttiaim and there
was ample evidence for them to decide it wasriteyTdecided it was
not and | think that is the end of the analysisaass this Court is
concerned.”" R.394 p.24, A-Ap.730.

(2) Whether the WisStat. § 893.80(3) damage cap is
unconstitutional on its face or as applied in tiase, or in the
alternative, whether MMSD waived or is estoppedrf@sserting the

protection of the damage cap.



The trial court held: "I find no waiver of the apl do not
find a basis for finding the caps unconstitutiooalthis record."
R.394 p.45, A-Ap.733.

(3) Whether Bostco LLC and Parisian, Inc. (colleely
"Boston Store") were entitled to a directed verdictMMSD's
contributory negligence defense, whether theraysewidence in the
trial record to support the jury's answers to thetcbutory
negligence questions on the special verdict, ans Whether the
answers to Question Nos. 3, 4 and 5 should be edang

The trial court held:

And while there certainly are limits to everyordtgy to do
things, | think the testimony in this case, thedewvice was such
that a reasonable jury could conclude that the@oStore was
negligent in the manner in which they took car¢hefwell once
they weren't using it and manner in which they shdown for a
period of time and that, coupled with their failtoeactively
monitor their foundation, | think were all groungison which
the jury could and apparently did assess someibatdry
negligence to, with respect to the damages thaBdston Store
was suffering in their, in the area of their foutiola.

R.394 p.25, A-Ap.731.

(4) Whether MMSD was entitled to summary judgment o
Boston Store's inverse condemnation claim.

The trial court granted MMSD summary judgment, hajd

that if Boston Store proved its case, all it wopidve is that the



building was damaged to some extent and "[i]t hassulted in a
taking as required for condemnation." R.374 pplB9A-Ap.723-24.

(5) Whether MMSD was entitled to summary judgmant o
Boston Store's Wis. Stat. § 101.111 claim.

The trial court granted MMSD summary judgment wibpect
to Boston Store's Wis. Stat. § 101.111 claim, aahiolg that the
statute does not apply because "the property sttefehe MMSD for
this tunnel was separated from the Boston Storpgrtp by 160 feet
of someone else's property...the land where the axicewvfor the
tunnel took place was not adjoining to Boston Sgopeoperty.”

R.374 pp.38-39; A-Ap.722-23.



STATEMENT ON ORAL ARGUMENT AND PUBLICATION
Although Boston Store does no request oral argunteait
opinion in this case will likely meet the critef@ar publication set
forth in Wis. Stat. § 809.23 in that this case ines issues that will
likely clarify existing rules of law and that arésubstantial and
continuing interest to the public and may contrebiat the legal

literature by collecting case law or reciting légiive history.



STATEMENT OF THE CASE

Bostco LLC and Parisian, Inc. (collectively "BostStore™)
brought a claim against the Milwaukee Metropoli&ewerage
District ("MMSD") for damage sustained by Bostomwi®tas a direct
result of MMSD's ongoing negligent operation andn@nance of
the Deep Tunnel, a thirty-two foot diameter tunmelning 300 feet
below downtown Milwaukee. This appeal concernersrthat
occurred before, during and after the trial of tnitter. Before trial,
the trial court denied Boston Store the opportutatprosecute two
viable causes of action. During trial, the coarproperly provided
the jury with an instruction and special verdicegtion regarding
MMSD's unsubstantiated contributory negligence niedée After trial,
notwithstanding the jury's finding that MMSD hadgtigently caused
Boston Store millions of dollars in damage, thertewoneously: (1)
rejected Boston Store's argument that it suffesgghificant harm" as
a matter of law; (2) failed to change the jury's@pl verdict answers
regarding Boston Store's alleged contributory megice; and

(3) reduced Boston Store's $9 million damage aw@f&i00,000.

! The $100,000 constituted $50,000 for each pldintif



These errors should be corrected and MMSD shoultelze
accountable for its past and ongoing tortious cohdu

l. RELEVANT PROCEDURAL HISTORY

Boston Store filed its original complaint on Jun@803. R.%.
In it, Boston Store asserted claims of negligenoefinuing nuisance,
and inverse condemnation against MMSD, alleging M SD's
actions and inactions with respect to the Deep €uoaused and
continues to cause harm to Boston Store's fourlat®eeR. 1.
MMSD answered the complaint on August 18, 2003 and
unsuccessfully sought its dismissal. R.14; R.284RR.35; R.369
pp.16-17; R.67.

With leave of the court, Boston Store amendedatapaint,
alleging claims of negligence, continuing nuisanceerse
condemnation and violation of Wis. Stat. 8§ 101.1%2eR.370

pp.14-15; R.68 p.2; R.51 pp.30-35, A-Ap.130-35. Rabruary 23,

2 Boston Store filed a Notice of Claim and Itemieatdf Relief Sought with
MMSD on July 19, 2001 and June 19, 2002, respdygtiv®eeR.46 pp.4-11.

% In both the original Verified Complaint and Amedd@omplaint, Boston Store
asserted claims against another set of defendamayer Brothers, Inc./Frontier
Kemper Constructors, Inc., a Joint Venture, and geparate entities—who were
later dismissed from the actio®eeR.74.



2005, MMSD answered the Amended Complaint. R.73pAlL41-
78.

MMSD filed a summary judgment motion on December 20
2005. R.118, 119, A-Ap.219-97. Although MMSD shudismissal
of the entire action, the trial court dismissedyamio of Boston
Store's claims—those based on inverse condemretidWVis.

Stat. § 101.111. R.157, A-Ap.479-81.

After receiving MMSD's proposed jury instructionsdaspecial
verdict, Boston Store filed a brief opposing MMSProposed
instruction and question related to contributorgligence; the court
ultimately, albeit not expressly, denied the moti@eeR.192, A-
Ap.525-37.

The jury trial started on July 11, 2006 and endeduy 27,
2006, when the jury returned its special verdisee generalljr.381;
R.392; R.393; R.403, A-Ap.585-87 (special verdict).

The parties filed and briefed various post-trialtimaes, see
R.256-65; R.268-78, and on September 11, 2006ridieourt
granted Boston Store's motion to change the jspesial verdict
answer concerning the statute of limitations and $IV request to

remit the damage award to $100,000, pursuant tedN&EnN's



municipal damage cap, R.394 pp.29, 46, A-Ap.732, R.305, A-
Ap.708-10.

In response to the latter decision, Boston Storeaddor
injunctive relief, arguing that the remittitur dediit an adequate
remedy at law. R.280; R.291; R.292. On JanuaryG07, after
reviewing the entire case record, Judge Jean DiVigtanted Boston
Store's motion and ordered MMSD to line a one-rsiitetch of the
Deep Tunnel near the Boston Store. R.399 p.26 pALE25; R.336,
A-Ap.713-15; R.339, A-Ap.716-18.

Il. STATEMENT OF FACTS

A. Boston Store's inverse condemnation and Wis. Stat.
8 101.111 claims are dismissed on summary
judgment.®

In moving for summary judgment on Boston Storereise
condemnation claim, MMSD argued that Boston Stae 'mot
allege[d] that MMSD has used or appropriated [Bositore's]

property for a public purpose, nor ... that MMSD Iraposed any

* After the post-verdict hearing, Judge DiMotto tethinto Judge Kremers'
docket.

® MMSD filed a summary judgment motion seeking dissal of the entire case,
seeR.118; R.119, but because the trial court grant&tSid's motion only with
respect to Boston Store's inverse condemnatioMéadStat. § 101.111 claims,
only those rulings are relevant hei®eeR.157 pp.2-3, A-Ap.480-81.



legal restrictions on [Boston Store's] propert$s€eR.119 p.60, A-
Ap.279. MMSD also asserted that Boston Store hfsalleged
property damage and that "damage to property igficgent to
constitute a takings claim.SeeR.119 pp.60-64, A-Ap.279-283.

In response, Boston Store argued that evidenceggthn
discovery showed that MMSD's negligent operation @aintenance
of the Deep Tunnel has dewatered the soil benbathuilding to
such an extreme degree that Boston Store hasllstreeficial use of
the timber pilings and that property can be "takerthe
constitutional sense without actual occupancy muse. SeeR.134
pp.70-71, A-Ap.367-68. Boston Store also arguad it is an
undisputed fact that the [D]eep [T]unnel projecswaeated for the
benefit of the public and to be used for public.us&eeR.134 p.70,
A-Ap.367.

The trial court granted MMSD summary judgment, odd
that if Boston Store proved its case, all it wopidve is that the
building was damaged to some extent, and "[i]t hassulted in a
taking as required for condemnation.” R.374 pplB9A-Ap.723-24.

In moving for summary judgment on Boston Store's.Wi

Stat. § 101.111 claim, MMSD argued that the excamadtatute does



not apply because Boston Store's property "doeladtin’
[MMSD's] easement.” R.119 p.66, A-Ap.285. BosBiare argued
that the language of the statute "applies to téeption of buildings
‘on adjoiningproperties' ... and both the Boston Store building and
MMSD's excavation are on adjoining properties.13.p.67, A-
Ap.364 (citing Wis. Stat. § 101.111(3)(a); R.138,A-Ap.384). The
trial court concluded the statute does not appidihg that "the
property interest of the MMSD for this tunnel waparated from the
Boston Store property by 160 feet of somebody®|z@perty...the
land where the excavation for the tunnel took plaes not adjoining
to Boston Store's property.” R.374 pp.38-39, A/RR-23.

The remainder of MMSD's summary judgment motion,
including its immunity argument, was denied. R.pp72-3, A-
Ap.480-81.

B. Boston Store seeks to prohibit MMSD from pursuing
a contributory negligence defense.

During final pretrial proceedings, Boston Storedila brief
requesting that the trial court prohibit MMSD frasserting a
contributory negligence defense, R.192, A-Ap.525&8guing

MMSD's theory—that Boston Store was negligent ilinfg to

10



institute a weeping system or take other measoreagure that the
wood pile foundation remained moist—presented laraito mitigate
damages rather than a contributory negligence defé&8eeR.192
pp.3-5, A-Ap.527-29. Boston Store also argued khisiiSD failed to
plead failure to mitigate and therefore, waiveddkéense.SeeR.192
p.5, A-Ap.529. Boston Store's request was ultitgatenied.

C. Boston Store's evidence at trial.

Throughout the course of the trial, Boston Stoteonfuced
evidence showing that MMSD had maintained and dpdrtéhe Deep
Tunnel negligently, that MMSD's negligent operat@rmaintenance
of the Deep Tunnel has caused and continues t@ cagisificant
groundwater drawdowns, which in turn have damagedvall
continue to damage the Boston Store's timber puadation through
the mechanisms of downdrag and pile rot, andWVED had notice
of significant infiltration of groundwater into tH2eep Tunnel.
Boston Store also submitted testimony explainirag ihwas within
MMSD's power to abate future interference with dadchage to

Boston Store's property.

11



Boston Store's witnesgeagstified to the following:
1. MMSD's negligent maintenance or operation of
the Deep Tunnel has caused damage to Boston
Store's property.
(@) The dewatering of the ground.

Dr. Nelson explained how groundwater infiltratemithe
Deep Tunnel through cracks in the geologic maténialugh which
the tunnel runsSee, e.gR.382 pp.99-100, A-Ap.743-44 (water
moves through cracks in rock); R.382 pp.112-14, A748-50 (how
the features in the tunnel were mapped after exticanaR.382
pp.120-21, A-Ap.751-52 (water inflow through craciaed on logs);
see alsdR.351 (Trial Exs. 1550-029 to 032), A-Ap.1279-82.

Dr. Turk testified that the drainage of groundwateough the
different soil and rock layers into the Deep Tunnelt Boston Store's

well,” lowered the water levels beneath the Boston Store will

® Boston Store's expert witnesses included Dr. @ka¥lelson, a tunnel expert, Dr.
Jan Turk, a hydrogeologist, Mr. Richard Stehlyivdl engineer with wide
experience in soil engineering and materials emging, Dr. Thomas Quirk, an
expert on wood rot, and Mr. Steven Jaques, Bostore'S damages expert. The
testimony of these experts was corroborated by 8hEppstein, an architect
involved in a major renovation of the Boston Swfeundation, and Charles
Winter, a geotechnical engineer, who participatedr excavation of portions of
the Boston Store's foundation.

" The well at the Boston Store had existed sincé6198387 p.160, A-Ap.999.
Boston Store's owners stopped using it. R.3870p.A6Ap.999. Evidence
analyzed by Boston Store experts showed foundatatility for decades and no
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continue to do so as long as the Deep Tunnel ilatgekand
maintained in the same manner as it is todageR.383 pp.6-7, A-
Ap.768;see alsdr.383 pp.11-24, 24-32, 37-43, A-Ap.769-777
(explaining how water moves and drains through edi¢he various
rock and soil layers, which have varying porositgd @ermeability,
and how layers interact with each other); R.383420, 63-73, A-
Ap.777-779, 782-784 (discussing how monitoring wialta shows
that Deep Tunnel drew down groundwater levels Beston Store);
R.383 pp.50-51, A-Ap.779 (same general conditionst éoday);
R.383 pp.51-52, A-Ap.779 (if the tunnel were sealedter levels
would start to recover). According to the Unitedt8s Geological
Survey, in 2004, seventy-three percent of all reghéo groundwater
(from rainfall and other sources) was dischargéal tihe Deep
Tunnel. R.383 pp.55-57, A-Ap.780; R.351 (Trial EXS§51-027 to
028), A-Ap.1343-44.

(b)  The effect of the dewatering on the
foundation.

Mr. Stehly testified that "[t{]he Boston Store haperienced

large structural column movements as a result@bgberation of the

remarkable or systemic drop in columns before 8#0%. See, e.gR.385 pp.98-
105, A-Ap.907-08; R.351 (Trial Exs. 1552-043 to )54-Ap.1300-08.
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North Shore Tunnel®:and "[i]f the operation of the North Shore
Tunnel continues under the current conditions Bbston Store will
experience large structural column movements regufuture
repair.” R.385 p.43, A-Ap.893ge, e.9g.R.385 pp.33-38, A-Ap.891-
92; R.351 (Trial Exs. 1552-003 to 005), A-Ap.1285-8

Drawdowns in the groundwater trigger soil consdlamaand
soil consolidation affects the foundation of thes®m Store building
through the primary mechanism of downdrag, andrsgaaly, from
pile rot. See, e.9.R.385 pp.49-53, 63-77, A-Ap.894-95, 898-901;
R.351 (Trial Exs. 1552-018 to 025), A-Ap.1289-%pecifically, the
desaturation of the deepest marsh deposit "triggéasge amount of
movement, downdrag, and then column movement.'8Rpp.68-69,
A-Ap.899; R.351 (Trial Exs. 1552-010, 1552-018 /6] A-
Ap.1288, 1289-97.

0] The mechanisms of downdrag and
pile rot.

Downdrag occurs when the deeper soil in the lowarsim
deposits starts to move downward, and as the timpibetries to

support the soil, the pile gains load and is fordednward as well—

® For purposes of this appeal, "Deep Tunnel" andtiN8hore Tunnel" may be
used interchangeably.
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it is an "interaction between the soil ... and the.piSeeR.385
pp.68-69, A-Ap.899; R.385 pp.341-42, A-Ap.942°4F his
movement is triggered by a drop in water pressausiog a
dewatered zone under the marsh soil. R.385 p@668-@\p.899.
This dewatering under the marsh soil creates lprgssure on the
soils resulting in greater downdrag force. R.3%p-69, A-Ap.899.
The end result is building settlement; piles anldmmms settle and
unsupported floors sageeR.385 p.69, A-Ap.899; R.351(Trial Exs.
1552-018 to 023), A-Ap.1289-94.

Pile rot occurs when the water table is lowereldyahg
oxygen to reach the surface of the wood, which esfisngus to grow
and decay the woodSeeR.384 pp.71-72, A-Ap.85&ee alsdr.351
(Trial Exs. 1554-012 to 019), A-Ap.1349-56. Bostaore's wood
expert testified that if the water table had realce top of the
wooden pilings, they would not have rottefleeR.384 pp.56-57, A-
Ap.846;see alsdr.351 (Trial Ex. 1554-003), A-Ap.1348. The rot
that was observed on the Boston Store's timbes pil@001 could

have occurred in a time period of approximatelyyears. SeeR.384

° It appears that the handwritten numbering in R&8ps approximately 100
numbers at page 234¢, the numbering goes from 234 to 335 instead oftd34
235).
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pp.55-57, 88-89, A-Ap.846, 85but seeR.384 pp.83-85, A-Ap.853
(discussion of ten- to twelve-year time period dgrcross-
examination)?’

While keeping the piles wet will help prevent ribiere is
really nothing a building owner can do to mitigdtavndrag; there is
no preventative maintenance that can be done.5Rp&2-73, A-
Ap.900. A wetting system presents a "Catch-22iasibon—with the
wetting system, "you're going to lift the waterééup as high as you
can to keep the pile tops moist, and that givestliieumaximum
column stress onto the deep soil." R.385 pp.174A7Ap.926;see
alsoR.385 p.73, A-Ap.900.

(i)  The building settlement data

Boston Store has been monitoring the movemensaatumns
for over fifty years; that data was discussed amerpreted by Boston
Store's expert: See, e.gR.385 pp.88-105, A-Ap.904-08. Mr.

Stehly opined that during the period of 1990-2@4ith regard to

1 The trial court, over Boston Store's objectiorgided shortly before trial that
MMSD began "operating" and maintaining the Deepriainfor purposes of
liability, on August 7, 1992SeeR.377 pp.10-13; R.211.

! Although there was no column monitoring data frb®82, 1993, 1994 or 1995
and some monitoring points had been lost on ocodabi@ughout the history of
the monitoring, Boston Store's expert acknowledfedabsence of this dat&ee
R.385 p.220, A-Ap.937; R.385 pp.90-91, 211-12, AKD, 935.
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columns at equal elevation, three times as manynuas were
repaired and there was nearly twice as much moveimdine
columns than in the previous twenty-six-year tireeiqd. R.385
pp.93-94, A-Ap.905-06; R.351 (Trial Ex. 1552-044)Ap.129812
The settlement data relating to the two sets bhfrons repaired
in 1997 and 2001 reflect that the columns werdivaly stable until
the early 1990's, when they suffered large setthésn@nd were
eventually jet-grouted and stabilized. R.385 pfl08, 138-43, A-
Ap.907-08, 917-18; R.351 (Trial Exs. 1552-043 td @Hd 054 to
068), A-Ap.1300-08; R.385 pp.138-43, A-Ap.917-Tkhe settlement
of the columns was corroborated by a topograplsigaley of the
second floor of the building drawn in 2008eeR.385 pp.144-48, A-
Ap.918-19; R.351 (Trial Exs. 1552-071 to 074), A-Ap25-28.
Ultimately, as noted above, Mr. Stehly opined that Boston Store

experienced large column movement due to the dparat the Deep

12 The foundation had been altered or repaired oaraewccasions prior to 1990—
between the late 1940's or early 1950's and 19@@R.385 pp.94-95, A-Ap.906;
R.351 (Trial Ex. 1552-042), A-Ap.1299. Howeveryeml of the column repairs
or alterations were attributed to changes in tleeafighe building including, for
example, lowering the basement for use as retadesspR.385 pp.87-88, 94, A-
Ap.904-05. Several column changes were also damenknown reasons. R.385
pp.94-95, A-Ap.906.
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Tunnel. SeeR.385 pp.42-43, A-Ap.893; R.351 (Trial Ex. 1552-D06
A-Ap.1345.

(i) Damage observed to the foundation
and building.

When excavation test pits were dug in May 200Iretheere
several inch-annulusEdetween some of the piles and their concrete
pile caps, and several-inch voids, or air pocketsween the soil and
the bottom of the concrete pile caps in some oeftwavations.

R.384 pp.182-97; A-Ap.875-79;see alsdR.351 (Trial Ex. 2242-A).
In some instances, there were voids between tlgedbihe piles and
the bottom of the pile capsSeeR.384 p.188, A-Ap.877.

Structural damage was also uncovered when thénfinis
materials were removed during a 2000 renovatich@building,
including areas where the building had moved somtiat wood
joists were pulled off their bearing&eeR.385 pp.353-55, 358-71, A-

Ap.945-950: R.386 p.6, A-Ap.957.

3 An annulus "is a space around the circumferenckepile between the wood of
the pile and the concrete impression that theguitee made. So it is really the
amount of wood that is no longer there that wasqrart of the pile around a
circumference." R.384 p.185, A-Ap.876.

* The handwritten numbering of R.384 skips page TBde numbers cited above
correspond with the handwritten numbers.
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(iv) Repairing the Foundation

The cost of the 1997 repairs, which included betkgyouting
under the columns and other necessary repairbéditdors and
walls, among other things, was approximately $628,BeeR.351
(Trial Ex. 1552-053), A-Ap.130%ee alsdr.385 pp.153-55, A-
Ap.920-21. The costincurred as a result of thiedn columns that
settled and were repaired in 2001 was calculatée @pproximately
$2,200,000.SeeR.385 pp.149-52, A-Ap.919-20; R.351 (Trial Ex.
1552-076), A-Ap.1347.

2. Boston Store will likely suffer damages in the
future.

In addition to establishing past damage, Bostone&@xperts
opined that the conditions still remain—"[t]he ddown from the
tunnel continues to draw the water down and maisebthilding
vulnerable"—and sooner or later, the remaindehefdolumns are
going to need to be repaired. R.385 pp.160-61,p2022;see also
R.383 pp.50-51, A-Ap.779 (hydrogeology expert opgnsame
general conditions exist today); R.382 p.97, A-A2;7R.351 (Trial
Ex. 1550-009), A-Ap.1277 (tunnel expert opiningttiuess of

groundwater continues fourteen years after constric
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Mr. Stehly explained that "[t]he soil conditioneatifferent as
you move to different parts of the building, and going to take the
soils some time to respond, but [the columns] aiegyto need
repair.” R.385 p.160, A-Ap.922. With regard te tompressible
soils and the effects of the drawdown, he alsoegpihat conditions
are actually getting worse, because the head iddlmnite keeps
going down. R.385 pp.345-46, A-Ap.943-#4.

Although Boston Store would probably have to repair
columns, out of 169, over the course of time, bseauhad done so in
the pastseeR.385 pp.162-63, A-Ap.923, the estimated cost for
repairing the remaining columns in a fashion sintitethe repairs
done in 1997 and 2001 is approximately $9,000,0R@&83 pp.238-
42, A-Ap.825-26; R.351 (Trial Ex. 1553-018), A-AB36.

3. MMSD's negligent maintenance or operation of
the Deep Tunnel has interfered with Boston

Store's use and enjoyment of its property and
MMSD can abate that interference.

Boston Store introduced evidence at trial to sHoat MMSD's

negligent maintenance or operation of the Deep &ufand

'3 |ndeed, Mr. Stehly noted that since MMSD has takesr operation of the Deep
Tunnel, it has turned off the recharge wells, amdednothing to minimize
infiltration or restore groundwater. R.385 p.3A7Ap.944.
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corresponding dewatering of the ground) has intedevith Boston
Store's use and enjoyment of its propesgeR.403, A-Ap.587, and
that this interference can be abaté&ke id. R.392 pp.43-44, A-
Ap.1056. Specifically, Boston Store's expertsifiest that the
conditions are generally the same now, and the @eing of the
ground continues, but also provided testimony shgwiat the
condition could be abateceeR.383 pp.6-7, 50-51, A-Ap.768, 779
(conditions generally same; dewatering continugs}82, p.97, A-
Ap.742; R.351 (Trial Ex. 1550-009), A-Ap.1277 (ladsgroundwater
continues fourteen years after construction); R@851-52, A-
Ap.779 (if tunnel was sealed water levels wouldtgtarecover);
R.382 pp.159-62, A-Ap.753-756ge alsdr.351 (Trial Exs. 1550-42
to 43), A-Ap.1283-84 (comparison of inflows, pr&dapost-lining, in
segments of tunnel near Boston Store show thatifidimed
segments was 4.9% of what it was prior to linind grouting); R.382
pp.162-63, A-Ap.756-57 (substantially watertightriels well within
capability of underground construction industry:s"‘common
practice now to—for lining in wet tunnels and saay joints between
the pores and seal any other leaks that are ioaherete until they're

substantially waterproof."); R.382 pp.163-64, A-Ap/-58 (tunnel
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must have complete lining installed with all joiatsd cracks sealed to
stop groundwater inflow and drawdown; it would cagproximately
$10 million to line and grout the tunnel for ondftmile on either
side of store); R.390 p.9, A-Ap.1039 (stipulatedtanf North Shore
Tunnel from Capitol Drive to connection with Crassh was
approximately $146-49 million); R.382 pp.180-81Af-760-61 (if
the cracks in the tunnel were sealed, the groureiviexel would rise
over time);R.351 (Trial Ex. 1550-10), A-Ap.1278; R.382 p.131,
Ap.761 (adding recharge wells would speed up thatgss); R.382
pp.222-23, A-Ap.763-64 (not necessary to shut demtire system to
line parts of tunnel).

4. MMSD had knowledge of the potential for harm

and was on notice of the potential harm to Boston
Store!®

MMSD had knowledge of the potential harmful effects
infiltration into the tunnel could have on grounderdevels. See,

e.g.,R.390 pp.11-12, A-Ap.1040 (in an admission reathéojury,

16 Over Boston Store's objection, the trial courtiested substantial evidence
related to MMSD's knowledge that the Deep Tunned lgaking substantial
amounts of groundwater and that this infiltratioaswikely to cause property
damage to others. Although Boston Store beligvissetvidence was wrongly
excluded, the recitation of facts relates onlyn® évidence that was presented at
trial.
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MMSD "[a]dmit[s] the analysis of worst case sceoasamliscussed the
possibility of permanent lowering of the dolomitguéer..."); R.381
pp.167-68, A-Ap.737 (MMSD admitted that it had beglvised "that
groundwater intake into the tunnel constructionezomght cause
groundwater drawdowns to occur in the future”).

MMSD was also on notice of the potential for haan t
buildings and structures generally. For examplE&2 planning
document referenced potential effects that the Oesmel could
have on various utilities and structures "undetaierconditions.*’
R.381 pp.144-45, A-Ap.736ee also, e.gR.390 pp.15-16, A-
Ap.1041 (MMSD "admit[s] the program managementasfi
understood that too great a drawdown of groundweden a zone
wherein wooden piles are located might have a eletets effect on
such wooden piles if the wooden piles were otherwissound

condition."); R.381 pp.171-73, A-Ap.738; R.351 @irkx. 429)

(document received by MMSD indicating that the fdage of water

" The passage referenced read: "Settlement of theitnde predicted may have
detrimental effects on utilities, structures onllsivafoundations, angdtructures
founded on piles. Negative skin friction may iaseloads on the piles possibly
stressing them beyond the point of their capadityducing differential
settlement$. R.381 p.144, A-Ap.736 (emphasis added).
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from the alluvial layer causes drainage from thertaying marsh
deposits which, in turn, leads to settlement”f'thile drainage
remained uncontrolled, then subsequent settlemeuldiead to
building damage"; "[o]ther potential effects arenthalrag on piles,
which means that the downward movement of theiisgtoil creates
a downward force on the pile[; t]his is of most cem for older
buildings founded on timber piles, the conditionadiich is not
known."); R.382 pp.36-38; R.351 (Trial Ex. 359) A%-.1342
(minutes from a May 26, 1988 meeting state "PMO/MM#8dicates
that liability for downtown settlement due to watkawdown from a
great distance away will be accepted by MMSD").

MMSD had identified structures at risk as a reetilt
dewatering from the Deep Tunnel in a "North Shorigc2l
Structures Analysis.'SeeR.381 p.163; R.351 (Trial Ex. 290), A-
Ap.1374. Critical structures included "those stuwoes that are
underlain by soft compressible soils such as theaege deposits ...
[and] located within ... the effective dewateringugh of 1,000 feet
of the tunnel alignment.” R.381 p.163; R.351 (ME&. 290), A-
Ap.1374. Boston Store was identified as a critgteicture in the

report. R.381 pp.163-64; R.351 (Trial Ex. 290)Ap-1375.
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Finally, MMSD was also on notice that infiltratiofh water
into the tunnel had caused groundwater drdpse, e.gR.390 p.15,
A-Ap.1041 (MMSD "admits the program managementoeffivas
aware that there were groundwater drops in theialllevel due to
groundwater intake into the ... tunnel"); R.381 p.,J&Ap.737
(same); R.390 pp.16-17, A-Ap.1041 ("plaintiffs regted that
MMSD admit the following: Admit that with respea the [ISS], as
of April 24, 1995, MMSD knew that the permanentvddawn in
groundwater levels that was noted in some monigonells was
expected. MMSD's response to that request wasllagvé: Admit
[MMSD] was told this on April 24, 1995."); R.38147.7, A-Ap.739
(MMSD admitted that "by November 1992, [fourteee¢marge wells
along the alignment of the ... tunnel were deactovdtefore such
time that the alluvial water levels were restore@itetunnel
construction levels"); R.381 p.179, A-Ap.740 (aslohe 14, 1993,
MMSD "admits the Program Management Office was avilaat the
alluvial aquifer was drawn down in the area of dtawn Milwaukee

that includes the physical location of the Bosttors...").
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D. MMSD'S Evidence at Trial.

Dr. Cherkauer, MMSD's hydrogeology expert, stdked
Boston Store's well "has had a longer effect aedtgr effect on
water levels in the vicinity of the Boston Storarithe tunnel.”

R.387 p.162, A-Ap.100& Dr. Cherkauer also testified that there was
approximately a thirty-foot drop in the dolomitetestable after the
Deep Tunnel went through. R.387 pp.204-06, A-ApQQ1. This
thirty-foot calculation was derived from averagingll readings,

many of which came from wells far removed from Beep Tunnel's
location. R.387, pp.202-10, A-Ap.1010-12. Theeatéd areas would
see a substantial increase in the drawdown therctbey came to the
tunnel itself. R.387 pp.206-08, A-Ap.1011.

With regard to the water table, MMSD's expert SteMeint
testified that there were several other "influenmeshe Boston Store
water table" including: the well; nearby wells; tbiscal borings;
steam tunnels; underpinning pits; Boston Store wdrde; other

nearby underdrains; Lake Michigan and river levpisgipitation;

18 However, Dr. Cherkauer also described a numbettar factors that his
computer model did not take into account, suchuas$uating river and lake levels,
a nearby steam tunnel, and other multi-aquifersyelhd estimated their probable
effects on the water levels beneath the BostoreS®eeR.387 pp.183-88, A-
Ap.1005-06.
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and ground water flow. R.352 (Trial Exs. 2991-@#H); A-Ap.1340-
41. MMSD's tunnel expert, Steven Fradkin, alstifted that steam
tunnels and other utility trenches could affectgheundwater table
levels. R.388 pp.74-75, A-Ap.1033. However, Rd{gey testified
that when he investigated the steam tunnel undéri@esconsin
Avenue in 1984 he observed seepage of water ietstbam tunnels.
R.388 pp.100-01, 112-13, A-Ap.1034, 1035. He #dstified that
when they drilled down at that depth, water flowad the tunnels
through those holes. R.388 pp.112-13, A-Ap.1035.

Dr. Albert DeBonis, MMSD's wood expert, testifidtat his
review of a variety of documents indicated thaetéhhad been
ongoing investigations of settlement and decayha][wooden piles
beneath the Boston Store[,]" for the period of tiinoen
approximately 1950 through the late 1980's, andeaxpihat "soft
rot"—a very slow progressing organism—was the "prethant
decay organism” found in the samples taken fromesofithe Boston
Store pilings.SeeR.390 pp.104-109, A-Ap.1042-43. He suggested

that the evidence gathered, specifically, for exampubservations
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"made by" Duncan William§’ indicates that there was rot in the
1950's. SeeR.390 pp.118-20, A-Ap.1044. Ultimately, Dr. DeBsni
concluded that the piles had been decaying forsylegiore MMSD
began the tunneling work. R.390 p.121, A-Ap.1044.

MMSD's experts appeared to attribute this to, anmuhgr
things, Boston Store's welee suprgage 26, and the absence of a
pile hydration systemSee, e.g.R.387 p.195, A-Ap.100&jut see
R.385 pp.72-73, A-Ap.900; R.385 pp.174-75, A-Ap.9@etting
system presents "Catch-22% MMSD's expert, Dr. Brumund also
agreed, however, that a pile hydration system waoatchave
substantially restored any potential drawdown dHluvial aquifer.
SeeR.386 p.213.

On the other hand, Dr. Johnson, MMSD's structural

engineering expert, opined that the applicatioseseral mathematic

19 Although MMSD's experts were permitted to testiout Duncan Williams'
"observations," Boston Store objected to the iniobidn of Duncan Williams'
thesis (written in the 1950's) and deposition mestiy as inadmissible hearsay and
lacking foundation.See, e.g R.222; R.379 pp.7-17; R.391 p.52.

2 However, the undisputed evidence at trial wasttatower part of the well was
abandoned according to the Department of Naturab&ees requirements. R.351
(Trial Ex. 1836), A-Ap.1376-77; R.391 p.53. InfaRIMSD never offered any
evidence that the well was in violation of any oathce, code, regulation, or law.
Dr. Cherkauer acknowledged that the well had beaxxistence since 1936 and
was last used in 1962. R.387 pp.160-61, A-Ap.996.also acknowledged that
Boston Store attempted to abandon its well in 20RA87 pp.160-61, A-Ap.999.
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formulas to the settlement numbers reported ircthemn monitoring
surveys indicate that the reported settlementsdcoot have
happened, because if they had, walls would haviteshd and beams
collapsed, and he did not see any evidence of suagbr problems.
See, e.g.R.387 pp.15-18; 46-48. Essentially, Dr. Johngpined that
the reported settlement could not have happeneldthars did not
occur. See, e.g.R.387 pp.28-33!

E. Post-Evidence Objections.

Near the end of trial, the parties submitted revised
amended proposed jury instructions and speciaistsrdR.244-47,
A-Ap.538-64. In its written objections to MMSD'sgposed jury
instructions and special verdict, Boston Store ciejg to MMSD's
instructions relating to contributory negligencel dailure to mitigate
on the basis that MMSD had not submitted evideasipport the
former defense and had not pled the lat&eeR.250 pp.1-3, A-
Ap.568-70; R.250 pp.5-6, A-Ap.572-78The instruction conference

was held off the record.)

% Dr. Brumund also testified that settlement data wagliable, but he admitted
on cross-examination that if a monitoring benchnieét been moved on a
column, he plotted that movement as column movenfee¢R.386 p.240.
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On the morning of July 26, 2006, Boston Store fdegeral
written objections to the expected final speciabha and jury
instructions, including standing objections to i&usion of
contributory or comparative negligence, statutemitations and duty
to mitigate instructions and verdict questio®eeR.252 pp.1-4, A-
Ap.576-79. After giving the parties the instrucsoand verdict form
it intended to use, the trial court asked whetherd were "any
mistakes" or if the instructions and verdict forrarey "different from
what you think | said | would do yesterday." R.3923, A-Ap.1046.
The trial court informed the parties that they vebloé given an
opportunity to put objections to the substancehefihstructions and
special verdict on the record later in the day39R.p.3, A-Ap.1046.

At this point, Boston Store sought to confirm ttied parties
agreed to a single set of damage questions forrmEmhgence and
nuisance. R.392 pp.16-17, A-Ap.1049; R.392 p.1-ApA1049
("That's right.").

While the jury was deliberating, the trial courvgahe parties
an opportunity to make motions at the close of evod. Both parties
unsuccessfully moved for a directed verdict. R.8p200-201, A-

Ap.1095. Boston Store also unsuccessfully movea fdirected
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verdict on MMSD's contributory negligence affirmeatidefense See
R.392 pp.205-208, A-Ap.1096-97.

The trial court invited the parties to put theijeadtions to the
special verdict and jury instructions on the rec6kéeping in mind
that the record already consists of what you eabimgted in the
form of what you wanted for a verdict and whatnanstions you
wanted me to give." R.392 p.209, A-Ap.1097. Baoskwore
reiterated that the parties had stipulated to dmsalidation of the
damage questions and that Boston Store objecti toclusion of
the comparative negligence questions. R.392 p&4&p.1098%2

F. Deliberations and the Return of the Special Verdict

During its deliberations, the jury asked for a deion of "use
and enjoyment"” (a phrase used in the special varde question
related to Boston Store's nuisance claim). R.3231p A-Ap.1103.
After the jury was told to rely on common experiermmd common
sense, Boston Store requested that the trial goweta definition that
it had proposed initially because, as the trialrtenplained, "they

[felt] that to not give that leaves the jury withmasrepresentation that

2 Boston Store also objected to the trial courtduision of the statute of
limitations question, but that answer was subsettjuehanged and is not at issue
here.
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simply because they can use the Boston Store |dimdiffs aren't
being denied the use and enjoyment of their lantitlencompasses
something more than that." R.392 pp.231-32, A-Ap3

The next morning, Boston Store filed a formal rexjusesking
the trial court to give the following instructiom, light of the jury's
inquiry from the previous afternoon: "The phrase'and enjoyment
of property’ encompasses not only the interestsath@awner may
have in the actual present use of the propertyalsotan interest in
having the present use value of the land unimpdigechanges in its
physical condition." R.253 p. 1, A-Ap.582. Bost8tore argued that
the instruction was necessary in light of an argumeade by
MMSD's counsel in closing argument suggesting ti@agphrase is far

more limited in scope:

17 I'd like to move nowthank you,

18 Bruce -- to the claims. Youwjang to have
19 to deal with a nuisance clagguest. For
20 nuisance, the plaintiffs hawg@tove that

21 they have lost the use andyengmt of the
22 building. We think they havat shown any

23 loss of the use or enjoymerthefbuilding.
24 There's no evidence that thiing was ever
25 closed for a moment or thaigtam or any of
1 its predecessors ever did dngthxcept do

2 their usual retail work. Nadence of that

3 whatsoever.
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R.253 p.3, A-Ap.584; R.392 pp.145-46, A-Ap.1081-&2ver
MMSD's objection, the trial court instructed theyjaccordingly,
with a sentence added at MMSD's reqé@sR.393 p.9, A-Ap.1107.
Shortly thereafter, the jury rendered its verdieeR.403, A-
Ap.585-87; R.393 pp.19-22, A-Ap.1108-11. The jtoynd that
MMSD's negligence was a cause of the damage touiteing's
foundation, that Boston Store's owners were algtigent in their
maintenance of the building's foundation and that hegligence was
a cause of the damage to the foundation. R.403pAlp.585; R.393
p.20, A-Ap.1109. The jury apportioned seventy patof the causal
negligence to MMSD, and thirty percent to Bostoor&t R.403 p.2,
A-Ap.586; R.393 pp.20-21, A-Ap.1109-10. The junswered "yes"
to the statute of limitations question, and awar@@dnillion in past
damages and $6 million in future damages. R.4P3A>Ap.586;
R.393 p. 21, A-Ap.1110. The jury also found ttheg manner in
which MMSD has operated or maintained the Deep €Limerfered
with Boston Store's use and enjoyment of the bugjdind that the

interference is abatable, but that the interferehdenot result in

% The additional sentence read as follows: "Intdrease and enjoyment also
comprehends that pleasure, comfort and enjoymenttperson normally derives
from occupancy of land." R.393 p.9, A-Ap.1107.
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significant harm to Boston Store. R.403 p.3, AB§Y; R.393 pp.21-
22, A-Ap.1110-11.

G. Post-Verdict Motions and Hearing.

Boston Store filed three post-verdict motions orgist 16,
2006, only two of which are relevant here: (1) thation to change
the jury's answers to the comparative negligenestipns; and (2)
the motion to change the jury's answer with regarthe issue of
significant harm.See generallfR.256, A-Ap.588-616; R.257, A-
Ap.617-21.

In its contributory negligence motion, Boston Stargued that
the evidence adduced at trial did not support losion that Boston
Store either acted negligently or unreasonablgdaib mitigate
damages. R.256 p.1, A-Ap.588. MMSD opposed theamavith
little citation to the record. R.273 pp.2-3, A-AR9-30.

In its motion to change the answer to the signifidaarm
guestion, Boston Store citddst v. Dairyland Power Cooperativé5
Wis. 2d 164, 172 N.W.2d 647 (1969), arguing thatr§fion in past
damages is, as a matter of law, significant haB®ae generallyR.257.

MMSD opposed this as well. R.277 pp.2-3, A-Ap.G2B-
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MMSD also filed several alternate post-verdict ran$ on
August 16, 2006, including a motion to have the dges awarded by
the jury remitted to $50,000 per plaintiff, purstitmthe Wis. Stat.

8 893.80(3) damage capeeR.264 p.9, A-Ap.643. In response,
Boston Store raised both facial and as-appliedtitatisnal
challenges to Wis. Stat. § 893.80(83eR.271 p.21, A-Ap.674, and
argued, in the alternative, that the damage capdamat apply to a
continuing nuisance claim and that MMSD had, in angnt,
previously waived the cap. R.271 pp.32-35, A-Ap-GB.

At the post-verdict hearing on September 11, 2@@6irial
court granted two of MMSD's motions in part by taffing the jury's
verdict answers on all other questions” (excepsthtaute of
limitations question), and reducing the damage dwarapplying the
Wis. Stat. 8 893.80 damage c&peeR.394 pp.29, 45-46, A-Ap.732-
34;see alsdR.302, R.305. The court denied Boston Store's
contributory negligence and significant harm maogiom the basis
that, according to the court, there was sufficeentlence to support

both findings. R.394 pp.24-25, A-Ap.730-31.

35



ARGUMENT

l. BOSTON STORE SUFFERED SIGNIFICANT HARM AS
A MATTER OF LAW.

Summary: The trial court erred in failing to gradwston Store's post-
verdict motion to change the jury's answer regaydihe
significant harm question in light of its award 2.1 million
in past damages under the Wisconsin Supreme Cboitigg
in Jost v. Dairyland Power Cooperativeé72 Wis. 2d 164, 172
N.W.2d 647 (1969).

The jury's findings that MMSD's negligence cause@agoing
interference with Boston Store's use and enjoyrokits property and
over $2 million in past property damage constigsigmificant harm as
a matter of law under the supreme court's holdintpst v. Dairyland
Power Cooperative45 Wis. 2d 164, 171-72, 172 N.W.2d 647 (1969)
(award of more than nominal damages is irreconiglalith a finding
of no substantial injury). The four elements @atinuing nuisance
claim are: (1) negligent conduct; (2) that cawmemterference with
another's use and enjoyment with their propertyti(8 interference
results in significant harm to the other; and (8 interference can be
abated in a reasonable time and mansemnyside Feed Co. v. City
of Portage 222 Wis. 2d 461, 470, 588 N.W.2d 278 (Ct. ApPa)9
see alsdNis. JI-CIVIL 1922 (2009); R.392 pp.42-44, A-Ap.185

The jury found in favor of Boston Store on elemeoris, two, and
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four, and although it found that MMSD's negligecegised Boston
Store $2.1 millioA* in past damages, it concluded that MMSD's
interference had not resulted in "significant hariR.403 pp.1, 3, A-
Ap.585, 587. But a3ostmakes clear, an award of more than nominal
damages is significant harm as a matter of lawWik 2d at 171-72.

Because the issue is whether the facts found bytidulfill a
particular legal standard, the applicable standaréview isde novo
Kersten v. H.C. Prange Cadl86 Wis. 2d 49, 56, 520 N.W.2d 99 (Ct.
App. 1994).

A. Harm is "significant” so long as it involves "more
than a slight inconvenience."

“[P]hysical injury to land and fixtures [and] depi&tion of
property value" are "traditional nuisance harmgfjjtieger v.
Mitchell, 106 Wis. 2d 450, 456, 317 N.W.2d 155 (Ct. ApB2)9 and
"virtually any disturbance of the enjoyment of ffreperty may
amount to a nuisance[,Krueger v. Mitchell 112 Wis. 2d 88, 106,
332 N.W.2d 733 (1983). In addressing the natuthef'significant

harm" element of a continuing nuisance claim, theddhsin

* The jury assessed $3 million in past damages ppdrtioned thirty percent of
the total negligence to Boston Store; thus, $2llianiof damage is attributable to
the negligent conduct of MMSD. The contributorgligence special verdict
guestion and answer are also being challengedsrapipeal.
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Supreme Court observed that harm is deemed signtfso long as it

involves "'more than slight inconvenience or pettyoyance™; all
that is required is "'a real and appreciable ieterfice with the
plaintiff's use or enjoyment of his landKrueger, 112 Wis. 2d at
106-08 (citation omitted). And, of particular redece here, the
supreme court recognized that "[w]hen an invasimolves a
detrimental change in the physical condition ofiliaihere is seldom
any doubt as to the significant character of tlvason." See idat
106-07 (quoting RSTATEMENT(2D) OF TORTSS 821F, cmts. c, d).
B. An award of monetary damages establishes

significant harm as a matter of law so long as the
amount is more than nominal.

Consistent with these minimal requirements, theemp court
has held that an award of monetary damages in a than nominal
amount constitutes substantial harm as a mattemofSee Jost45
Wis. 2d at 171-72.1n Jost several farmers sought to recover
damages against a power cooperative under a neisheary for
injury to their crops and a loss of market valueéhaiir farm lands
allegedly resulting from the power cooperative'gang release of
sulfur fumes.Id. at 167-68. The jury found that the defendant'’s

actions had caused a continuing nuisance to theefa; that the
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diminution in land values was $500, and that tlog a@tamage totaled
$540 per yearld. at 170-71. Notwithstanding these damage
calculations, the jury also indicated that the cannhg nuisance had
not caused substantial damagde. at 170.

The supreme court held that the jury's answerdcttbstantial
damage question was irrational in light of its dgmaward and
therefore, that the trial court had properly chahte jury's answer.
Seeidat 171-72. After noting that the term "substanti@mnage"
means "a sum, assessed by way of damages, whiartis having
[as] opposed to nominal damages, which are assessatisfy a bare
legal right" and that "where the invasion involydg/sical damage to
tangible property, the gravity of the harm is oetity regarded as
great even though the extent of the harm is redtismall,” the court
held that "by no rationalization can it be concldidieat the sums
properly payable did not constitute 'substantiahdge.™ Id. at 171-
72. Accordingly, the court concluded that "that thjury was
substantial as a matter of law, since ... the injuag obvious injury

to tangible property ... [and was] of such a nattied the jury placed
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more than a nominal value upon the injury donle."at 172
(emphasis added}’

C.  Thejury's $2.1 million damage award is significant
harm as a matter of law.

There is no basis in the trial record for the jsifinding that
the interference did not result in significant harihe jury found that
as a result of MMSD's negligent maintenance or aipar of the
Deep Tunnel, MMSD had interfered with Boston S®tese and
enjoyment of its property and caused Boston Steversl million
dollars in property damageseeR.403 pp.2-3, A-Ap.586-87. These
conclusions are supported by the record evidéhioat cannot be
rationalized with the jury's finding that the irfierence with Boston
Store's property did not result in significant h&mrhe harm—

millions of dollars in property dama@e-is, as a matter of law,

% Similarly, the Wisconsin Civil Jury Instructionste that "[t]here may be some
cases in which the damages found by the jury wbaldo high or so low that the
damages found in themselves would disclose whetheot the jury concluded the
nuisance caused significant harm.” Wis. JI—CIVB22, n. vii (2009).

% Seesuprapp. 12-19.

" One possible explanation for the jury's appardniional answer to the
substantial harm question is the inaccurate dagmmipf the nature of the element
that MMSD's counsel conveyed during closing argusiegee suprap. 32-33;
see alsdr.392 pp.145-46, A-Ap.1081-82.

* Because MMSD had stipulated that the damage answd be treated as the
damages attributed to Boston Store's nuisance cRi892 pp.16-17, A-Ap.1049,
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significant harm undejost to conclude otherwise would require this
Court to implicitly overruleJost®® And as noted above, "[w]hen an
invasion involves a detrimental change in the pdgtstondition of
land, there is seldom any doubt as to the sigmificaaracter of the
invasion."™ See Kruegerll12 Wis. 2dat 107 (citation omitted).

I. THE TRIAL COURT ERRONEOUSLY REDUCED THE
JURY'S $6.3 MILLION DAMAGE AWARD TO $100,000.
Summary: The trial court erred in remitting theyjst $6.3 million damage
award under Wis. Stat. § 893.80(3) because: @ ythtute is
unconstitutional on its face or as applied; (2) MM@aived
its right to invoke the statute and/or should bmgsed from

doing so; and (3) the statute does not limit darsaige a
continuing nuisance.

After the jury awarded Boston Store $6.3 milliore (i $9
million minus its 30% contributory negligence find) in past and
future damages, the trial court granted MMSD's arotd reduce the

damages to $50,000 for each plaintiff pursuant ts. \Btat.

it cannot now argue that the $2.1 million in pastperty damage the jury found
had been caused by MMSD's negligent operation antar@ance of the tunnel
somehow should not be treated as nuisance damages.

29 Although Judge DiMotto held that she would notirsiteview of Judge Kremer's
decision to deny Boston Store's motion to changguty's answer on significant
harm after the judicial rotation, she indicated thed the issue been before her
initially, she likely would have granted it, notitigat we will never know "how the
jury came to answer question number 10 [signifitemm] no, despite their
answers on question number 7 [past damages] anderBrifuture damages]. It
seems to me completely inconsistent, particularlynder the following two
circumstances in this case. ... [One] is $9 milliathvthe ... answers to the
damage questions. How that's not significantadlydnard for me to justify or to
reconcile. I'm flummoxed." R.399 p.19; A-Ap.1118.
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§ 893.80(3).SeeR.394 p.46, A-Ap.734. Section 893.80(3) provides
that victims of governmental negligence may recardy $50,000
against the negligent party in an action foundedtboin

Wisconsin Stat§ 893.80(3) should not limit recoverable
damages in this case. First, the cap is uncotistial on its face; it
violates the equal protection clause of the Wistco@enstitution by
treating differently victims of governmental tovi$o suffer less than
$50,000 and victims who suffer more than $50,00@reover,
because the cap was not applied to other simisdtlyated property
owners suffering damages exceeding $50,000, itavbel
unconstitutional as applied to Boston Store. TH#tMSD waived
and/or should be estopped from invoking the danhagtation.
Finally, if this Court concludes that Boston Stprevailed on its
continuing nuisance claim, the full damage awal&hbe reinstated
as the damage cap does not apply to continuin@nces.

A. Equal Protection
1. Standard of Review.

The court of appeals reviews a constitutional emglé to a
statutede novo Bethke v. Lauderdale of La Crosse, Jr2000 WI

App 107, 1 15, 235 Wis. 2d 103, 612 N.W.2d 332.ewhnalyzing
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equal protection challenges, courts apply diffefemels of scrutiny
depending on the nature of the classificationsidsFerdon v.
Wisconsin Patients Compensation Fuad0o5 Wi 125, § 59, 284 Wis.
2d 573, 701 N.W.2d 440. When there is no allegatiat the
discriminatory treatment at issue deprives thenpifaiof a
fundamental right or discriminates on the basia stispect
classification, as is the case here, courts appiyianal basis "with
teeth standard.d., 1Y 65, 77-78.

Although the rational basis standard does not redbat all
individuals be treated identically, it does requhat distinctions be
relevant to the purpose motivating the classifaratild.,  72. "The
state may not rely on a classification whose retetip to an asserted
goal is so attenuated as to render the distinetibitrary or
irrational.™ Id., 1 78 (quotingCity of Cleburne v. Cleburne Living
Ctr., Inc.,473 U.S. 432, 446 (1985)). In exercising judicaliew,
courts are tasked with the duty of conducting auiry to determine
"whether the classification scheme rationally asdemsthe legislative

objective.” Id., T 81.
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2. The supreme court's opinionk@rdonv.
Wisconsin Patients Compensation Fund.

The Wisconsin Supreme Court recently dealt witkeanal
protection challenge to a statutory damage caendon See284
Wis. 2d 573. The court's opinion in that casexgdructive here. The
court found Wisconsin's $350,000 medical malpractiamage cap
provision to be a violation of the Wisconsin Congton's guarantee
of equal protectionld., § 10. In doing so, it reasoned that shifting the
economic burden of medical malpractice to a snrallig of severely
injured persons did not withstand even rationaldssrutiny. Id.,

19 106-176.

In analyzing the plaintiff's equal protection clealyje, the
court's first step was to determine the legislasuvbjective for the
cap, which it concluded was to "ensure the qualitigealth care for
the people of Wisconsin.Id., § 89°° In determining whether treating
tort victims who suffer damages in excess of $330 @ifferently
from those who suffer lesser injuries rationallyaaces the

government's interest in ensuring the quality cltiecare for people

% The legislature had reasoned that "malpracticelé® raise the cost of medical
malpractice insurance for providers ... higher mdditalpractice insurance costs,
in turn, harm the public because they result inaased medical costs for the
public and because health care providers mighel&dsconsin."ld., 1 87.
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of Wisconsin, the court concluded that "when tlggslature shifts the
economic burden of medical malpractice from insaeacompanies
and negligent health care providers to a small gdfwulnerable,
injured patients, the legislative action does mqtear rational."ld.,

7 101.

In determining whether there was a rational bamishe
$350,000 figure specifically, the court concludedttthere was not
because there was no evidence that bore out thathegs that the
cap would manifest itself in lower medical malpregtpremiums,
lower assessments to the Wisconsin Patients Corapend$-und, or
lower insurance premiumsSee id, 11 106-178"

3. Wisconsin Stat. 8§ 893.80(3) violates equal
protection on its face.

Wisconsin Stat. 8 893.80(3) treats differently goveental tort
victims who suffer over $50,000 in damages anddhaso suffer

less: Victims who suffer relatively minor injuriase made whole

3 Two of the four justices forming the majority ndte a concurring opinion that
a damage cap that would cause a plaintiff to lansee than forty-one percent of

his or her damage award is per se unreasonablyalodvihus violates Sections 5

and 9 of Article | of the Wisconsin Constitutiofd., 1 192 (Crooks, J. and Butler,
J., concurring).
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while the severely injured are limited to recovgronly a fraction of
the damages they have suffered.

Thus, the next question is what legitimate govenmiade
interest is advanced by this unequal treatment l&gislature
enacted the predecessor to Wis. Stat. 8§ 893.80¢Briwake of the
Wisconsin Supreme Court's abrogation of commonifamunity in
Holytz v. City of Milwaukeel7 Wis. 2d 26, 115 N.W.2d 618 (1962)
codified byWis. Stat. § 893.80(4). IHolytz the court ruled that
there was no longer any viability to the archaitorounderlying

sovereign immunity that it "'is better that an mndual should sustain
an injury than that the public should suffer aroimeenience."ld. at
31 (quotingRussel v. Men of Devpf T.R. 667, 100 Eng. Rep. 539
(1788)). Holytzmakes clear that the government has no legitimate

interest in shifting the costs of governmental rgeEgice from the

public at large to a handful of victinié.

%2 One recently published ethics text has also sugdékat governmental
immunity actually promotes reckless conduct by liaising government actors
from the consequences of their actioSge generallyaMES R. OTTESON,
ACTUAL ETHICS (2006). Interestingly, the book's author, Prabe€3tteson, cites
MMSD's conduct as an example of this phenomer8se idat 55.
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Instead, the Wisconsin Supreme Court has concltiggdhe
government's interest in municipal damage caps jgavent
disruptions in local government functions that omied liability may
threaten.Sambs v. City of Brookfiel®7 Wis. 2d 356, 377, 293
N.W.2d 504 (1980). Thus, the legislature may mobiasfigure that is
not rationally related to the goal of preventing governmental
disruptions or is unreasonably low when considangélation to the
damages sustaine&ee Ferdon284 Wis. 2d 573, 1 111 (noting that
"a statutory limit on tort recoveries may violatgual protection
guaranties if the limitation is harsh and unreabtmahat is, if the
limitation is too low when considered in relatianthe damages
sustained."). In setting this figure, the legistatmust balance the
need for fiscal security against the ideal of equstice. Stanhope v.
Brown County90 Wis. 2d 823, 843, 280 N.W.2d 711 (1979).

The supreme court dealt with a challenge that threicpal
immunity statute was unreasonably low in 1980 winencap was set
at $25,000.See Samb$§;7 Wis. 2d 356. Although the court was
unwilling to conclude that the cap was unconstitogily low at that
time, it admonished the legislature of the needréview periodically

all statutory limitations of recovery ... to insufet inflation and
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political considerations do not lead to inequitatiilgparities in
treatment.™Id. at 368 (quotind:state of Cargill v. City of Rochester
406 A.2d 704, 708-09 (N.H. 1979)). In additiore ttourt referenced
as persuasive the 1979 opinion of the New Hamp&umeme Court
“that a $50,000 statutory limitation on tort reedes is precariously
close to the boundary of acceptabilityld.

In response to thBambpinion, the state legislature raised
the damage cap to $50,000, although the increésslinproposed
was $100,000 and nothing in the legislative redoditates what, if
any, rationale there may have been for this rednctil 981 Assembly
Bill No. 85 (February 1981); Assembly Amendment Ndo
Assembly Bill No. 85 and 1981 Wis. Laws c. &&e alsd.aurence
Ulrich, Wisconsin Recovery Limit for Victims of Municipaks: A
Conflict of Public Interest1986 Ws. L. REv. 155, 169 (1986).

In the past quarter century, the $50,000 cap, wiiah

suggested to be "'precariously close to the boynafaacceptability™
at the time it was adoptesee Sambh®7 Wis. 2d at 368 (quoting
Cargill, 406 A.2d at 708-09), has not been reviewed by the

legislature, has not been adjusted for inflatiod has not been

adjusted for changes in political consideratiolmsthat same period
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of time, inflation in the United States has risgp@ximately 125%
and the consumer price index has doubled accotdittye United
States Department of Labor, Bureau of Labor Stesisand as a
result, the value of $50,000 today is less tharvtthee of $25,000 at
the timeSambsvas decided SeeUnited States Department of Labor,
Bureau of Labor Statistics, Consumer Price Indexes,
http://lwww.bls.gov/cpi/#data (follow "inflation callator" hyperlink).
(As of August 17, 2010, $50,000 in 2010 is the egjant of
$18,898.13in 1980.) As the Wisconsin Supreme Cuwas recently
noted, "[a] statute may be constitutionally validem enacted but may
become constitutionally invalid because of changéke conditions

to which the statute appliesFerdon 284 Wis. 2d 573, 1 114.

The conclusion that the statutory cap is unreadgraly
becomes even more clear when the cap is considerethtion to the
damages sustained. This $50,000 damage cap refgésss than one
percent of the damages that the jury attributeddaicipal action in

this cas€® An unreasonably low damage cap not only leaves the

% Because of the jury's allocation of 30% contrilbytoegligence to Boston Store,
this 1% figure is based on a $6 million award rathan the full $9 million. By
using this more conservative figure, Boston Stored way means to suggest that
it believes that the question of contributory ngegfice was proper.
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most seriously harmed victims of government neglogewithout a
meaningful remedy, it also inhibits meaningful paldversight. The
effect of an unreasonably low damage cap is singbhift costs to a
small handful of victims, who cannot, standing &phold the
negligent government official(s) accountable thimogdinary
political means.

Equal protection requires that there be some rakgofor the
figure selectedld., § 112. The $50,000 figure appears to have been
selected arbitrarily; even if had not been arhiyaelected in 1981,
the value of $50,000 has changed so dramaticahmthatever
reasoning there may have been no longer providasamale for the
continued existence of the cap at the same ratdyribaty years
later.

4. Application of the damage cap in this case would
violate equal protection.

Even if the damage cap were constitutional onaite f MMSD
has invoked its protection with an unequal handatation of the
Wisconsin constitutional guarantee of equal pradecdf the law.
"The aim of the 'equal protection of the laws' skais to assure that

every person within the state's jurisdiction wil protected against
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intentional and arbitrary discrimination, whethesimg out of the
terms of a statuter the manner in which the statute is executed by
officers of the staté State ex rel. Murphy v. Vs Wis. 2d 501,
510, 149 N.W.2d 595 (1967) (emphasis added). Hopadéction is
denied when a public body selectively enforcesaaitaa manner that
Is intentional, systemic and arbitrarld.; see also Village of
Menomonee Falls v. Michelsoh04 Wis. 2d 137, 145, 311 N.W.2d
658 (Ct. App. 1981).

In this case, MMSD intentionally set an arbitraptelafter
which it would no longer pay any damage claims egagy the cap.
Prior to June 30, 1994, it was the policy of MMSDpay building
owners for the cost of professional repair of aagndge caused by
the Deep Tunnel, without regard to whether thostscexceeded
$50,000.Seege.g.,R.272, p.7, A-Ap.695. Consistent with this policy,
MMSD paid numerous owners of nearby downtown boddiseveral
times that limit. See, e.g.R.272 p.11, A-Ap.699 ($365,064 payment
to Hyatt Regency Hotel; $298,416 payment to Me§6&,157
payment to Marshall Fields; $283,811 payment talia Center);

R.189 p.93, A-Ap.1368 ($378,883.77 payment to Hyatt
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However, MMSD decided to change course in November
1993, when it decided to discontinue reimbursirapprty owners for
building damage caused by the Deep Tunnel if tmeadge was
repaired after June 30, 1994. R.272 p.2, A-Ap.6@0Chis deposition,
Fred Meinholz, MMSD's official charged with respdmbty for
processing damage claims, suggested that timitigeisnly reason
MMSD was not accepting full responsibility for all the damage it is
found to have caused. R.189 pp.95-96, A-Ap.1370H4 testified
that if the Boston Store had submitted its damaajencon or before
June of 1994, MMSD would have accepted full resmiity for
repair costs if the investigation lead to the casidn that the damage
at issue was caused by the Deep Tunnel. R.189 196.98-Ap.1370-
71.

MMSD's policy of selectively enforcing the damage ¢s not
only intentional and systemic, it is also arbitrafyisparate treatment
is considered arbitrary when it "bears no ratioe&dtionship to a
legitimate government interestSee, e.g.State v. SmeP005 WI
App 263, 1 26, 288 Wis. 2d 525, 709 N.W.2d 474lyGfrthe policy

of differential treatment advances some legitinggteernment
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interest will it pass constitutional musteee Village of Menomonee
Falls, 104 Wis. 2d at 145.

Neither MMSD's stated reason for discontinuing its
reimbursement program—the difficulty in differenioa between
damage caused by the tunnel and damage otherwised;see, e.g.,
R.272 p.2, A-Ap.690—nor the government's genetarest in
protecting the public pursegs, e.g.Yao v. Chapmar2005 WI App
200, 1 26, 287 Wis. 2d 445, 705 N.W.2d 272, ralignalates to
MMSD's policy of treating property owners differgndepending on
whether they discovered and repaired their dambgfese or after
June 30, 1994. Paying damages exceeding $50,p06viéd and
repaired before June 30, 1994 and asserting a ithpaspect to those
proved and repaired thereafter bears no ratiohetioaship to the
concern that causation may be difficult to prove tap is never
applied unless and until causation has already pemred.

Similarly, applying the cap unevenly does not prbtee
public purse. Itis not enough that there be #@itagte government
interest in applying a law against a party; thetiegte government
interest must justify treating parties differentlyee, e.qgState ex rel.

O'Neil v. Town of Hallie1l9 Wis. 2d 558, 567, 120 N.W.2d 641
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(1963). As the damage to the public purse forraqudar claim is the
same regardless whether it is made before or aftartificially
selected date, the government's interest in ptiatgtite public purse
also does not pass the rational relationship standa

B. Waiver and Estoppel.
Even if application of Wis. Stat. § 893.80(3) imsthase would

not violate the constitutional guarantee of equatezxtion, it is barred
under both the doctrines of waiver and judiciabppel. As part of an
effort to preclude Boston Store from seeking injiwecrelief,

MMSD's counsel explicitly stated the following dretrecord at a
May 2, 2005 hearing:

If the plaintiffs win, they will be made whole badss
their damage claim alone..

If their damages allow them to recover and getva ne
foundation that is built and addresses the undeglgoil
conditions, which is what their damage claim ighis case; lining
the tunnel adds nothingdt is not necessary for them. They can

have complete and whole relief based on what theg hiready
alleged in this case.

R.371 pp.4, 9, A-Ap.182, 187 (emphasis added).
The trial court agreed with MMSD that discoveryoimbhatters

relevant only to the possibility of injunctive refishould be curtailed
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based in part on MMSD's insistence that BostoneStauld be fully

entitled to all damages they could prove at trial.

If they choose not to line the tunnel, if you prdkat the tunnel as
currently constructed has damaged your buildingpégpoint that
you have had to do all the remedial measures sclé&arly you
are entitled to whatever it cost to do that. léywove that, if the
situation remains unchanged it is going to costydwndred
million dollars in the future to do additional redi@ measures or
rebuild the building or whatever it is you provedamou do that to
the satisfaction of the requisite burden of proefjuisite of the
burden of proof, you will be awarded that.

R.371 p.19, A-Ap.197*

It is well-settled that the municipal statutory dege cap is
subject to waiver.Seege.g. Stanhope0 Wis. 2d at 849-5Zee also
Marshall v. City of Green Bayl8 Wis. 2d 496, 500, 118 N.W.2d 715
(1963) (authority to waive tort immunity need nestupon an

express grant of statutory authority)It is not necessary that a party

% After the Court granted MMSD's request to bar Bos$tore from offering
expert testimony related to tunnel lining, R.3719.24, A-Ap.197, 202, MMSD's
counsel apparently recognized that its previousments might have amounted to
waiver of the right to rely on the damage c&eeR.371 p.31, A-Ap.209.
However, rather than retract the prior commenttbewise indicate that it did not
at all believe that the Boston Store would be katito recover whatever damages
it proved, MMSD's counsel simply announced that[ti&l not] wantto waive"
"legal defenses that weill raise." See id(emphasis added). (MMSD's counsel
refrained from identifying for the court the legkdfense to which he was
referring.) Simply announcing that it did not wamtbe held to its representations
falls significantly short of a retraction.

% In Anderson v. City of Milwauke208 Wis. 2d 18, 33-34, 559 N.W.2d 563
(1997), the court suggested that there might legjairement that a waiver is valid
only in circumstances in which the purpose of VBisit. § 893.80 of protecting the
public purse and allowing for fiscal planning aatisfied. In this case, MMSD
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use the word waiver expressi$ee, e.g.Stanhope90 Wis. 2d at
847-51 (cap waived in insurance policy containingvsion stating
insurer would not invoke immunity defense).

Even if MMSD's express representation to the taalrt that
Boston Store would be made whole in this case diccanstitute
waiver, MMSD should be estopped from taking a camytposition
now. Under the doctrine of judicial estoppel, &yaho succeeds in
convincing a court to adopt a particular positismot permitted to
argue the contrary unless there has been a matbkeage in facts.
State v. Johns@r2001 WI App 105, 1 9, 244 Wis. 2d 164, 628
N.W.2d 431. As MMSD convinced the court that BosStore
would be made whole in damages and, thereforedibabvery
related to injunctive relief should be limited, MIdS$hould be barred
from arguing that Boston Store should not be abl@tover its full

damages.

apparently determined that the risk of being fortmeday for the costs of
injunctive relief exceeded the potential costs aiving. It is not necessary that
the decision to waive actually result in ultimatisags to the public; a
municipality that waives the damage cap in an iasce policy may end-up paying
more in insurance premiums than it would have malges exceeding $50,000
entered against it in tort actions. Finally, th@wer in this case did not make
fiscal planning any more difficult. It was madepapximately one year before trial
was scheduled so any judgment would not have betenesl until the following
fiscal year.
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C. Continuing nuisances are not limited by Wis. Stat8
893.80(3)

Finally, even if this Court determines that the dgecap does
not violate equal protection, either on its faceasmapplied, and
MMSD has not waived or is not estopped from invgkihe damage
cap, the full damage award should be reinstatddsfCourt
concludes that Boston Store prevailed on its comopnuisance
claim.

Although Wis. Stat. § 893.80(3) caps damage atCE&Dfor
"anyactionfounded on tort," a continuing nuisance is nongle
"action." Courts of this state have long recogditteat an individual
action arises from each and every continuancenofisance and thus,
that a continuing nuisance gives rise to constaettyrring actions.
Stockstad v. Town of Rutlan® Wis. 2d 528, 534, 99 N.W.2d 813,
817 (1959) ("It is well settled that every continaa of a nuisance is
in law a new nuisance and gives rise to a new calugetion."),
superseded with respect to claims for flooding edusy road
construction bywis. Stat. § 88.8%5ee alsd&unnyside Feed
222 Wis. 2d at 473 ("because this case involvemérwing

nuisance, Sunnyside can repetitively sue the City")
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The conclusion that continuing nuisances are natdid by
Wis. Stat. 8 893.80(3) is consistent with how Wissia courts have
treated continuing nuisances in relation to otldassctions of Wis.
Stat. ch. 893. For example,Amdersen v. Village of Little Chyte
201 Wis. 2d 467, 487, 549 N.W.2d 737 (Ct. App. 19€6e court
determined that the plaintiff's continuing nuisaacéon was not
subject to dismissal under the six-year statuiemfations set forth
under Wis. Stat. § 893.52 given the recurring reatifra continuing
nuisance.ld. at 487-88 (citindqRamsdale v. Foot&5 Wis. 557, 559,
13 N.W. 557 (1882)).

The nuisance in this case was continuing rather tha
permanent.See Sunnyside Feetl2 Wis. 2d at 466, 469-70
(nuisance is continuing rather than permanentisf &n ongoing or
repeated interference and can be abass#);alsdr.403 p.3,
A-Ap.587 (jury concluded interference can be abat&kcause
continuing nuisances give rise to continually reicgy causes of
action, it ought not be limited by Wis. Stat. § 84K3). Limiting
damages under § 893.80(3) for continuing nuisaneagly invites
serial lawsuits—a result that would undermine jidieconomy and

encourage unnecessary waste of public and prieataurces. By its
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express terms, this statute limits damages only meispect to single
tort actions. Accordingly, given the parties' stgiion on the damage
guestions, the full damage award should also Imstaed if this
Court concludes that Boston Store prevailed orctminuing
nuisance claim.
lll.  THE SPECIAL VERDICT ERRONEOUSLY
CONTAINED A QUESTION REGARDING BOSTON
STORE'S "CONTRIBUTORY NEGLIGENCE" AND

THE TRIAL COURT SHOULD HAVE CHANGED THE
ANSWER TO "NO."

Summary: The trial court erred in failing to gradwston Store's post-
verdict motion to change the jury's finding of ailmitory
negligence when the evidence MMSD submitted at thic
not demonstrate any causal negligence by the BdStore.
Zak v. Zieferblatt2006 WI App 79, 1 10, 292 Wis. 2d 502,
715 N.W.2d 739,Crest Chevrolet-Oldsmobile-Cadillac, Inc.
v. Willemsen129 Wis. 2d 129, 151, 384 N.W.2d 692 (1986).

To prove its contributory negligence defense, MM&1ide the
burden of proving that Boston Store violated a diitgeasonable
care—a duty that hinges on foreseeability. AltHoMMSD
suggested several causes for Boston Store's dasttagyethan its own
actions, implicitly advancing the legally inaccwaiotion that
"causes" are tantamount to contributory negligeand,although the

jury apparently adopted this legal fallacy, MMS diot actually
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adduce any credible evidence showing that BostoreStas causally
negligent.

When addressing Boston Store's request for injuacglief
after reviewing the record, Judge DiMotto commerited "there was
at best paltry evidence to support a contribut@ygligence
apportionment." R.399 p.7, A-Ap.1114. Judge Ditdatvas
generous in assessing the existence of such ewpentact, there
was no such evidence.

Because there was no evidenceaidisal negligencesven
when the evidence is construed in the light mosbriable to MMSD,
the contributory negligence defense should not ¢ been
submitted to the jur§® Similarly, as there was no credible evidence
to support the special verdict answer, the trialrtehould have

reversed the jury's determination.

% Before submitting the issue of contributory negfige to the jury, Wisconsin
law requires a court to make a finding that theeddint has submitted some
evidence of negligence by the plaintifak v. Zieferblatt2006 WI App 79, 1 10,
292 Wis. 2d 502, 715 N.W.2d 739 (citi@pnnar v. West Shore Equip. of
Milwaukee, InG.68 Wis. 2d 42, 45, 227 N.W.2d 660 (1975)). Nbekdss, the
trial court agreed to include the contributory mgghce questions and the
instruction, although no finding of possible neghge by Boston Store was (or
could be) made by the trial court.
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When reviewing the denial of a motion for a directerdict,
this Court must consider whether, taking into actdall credible
evidence and reasonable inferences therefrom ihgitemost
favorable to the party against whom the motion masle, there is
any credible evidence to sustain a finding in favfothat party.”
Re/Max Realty 100 v. Basst003 WI App 146, § 7, 266 Wis. 2d 224,
667 N.W.2d 857. "On review, th[e] [c]ourt [of agbg] must apply
the same standard and a trial court will not berssd unless the
decision is clearly wrong."Haase v. Badger Mining CorR2003 WI
App 192, 1 16, 266 Wis. 2d 970, 669 N.w.2d 737.

A. None of the evidence introduced at trial shows that
Boston Store acted negligently.

In Wisconsin, a person acts negligently when "hshe does
something or fails to do something under circumsgann which a
reasonable person would foresee that by his oat¢teyn or failure to
act, he or she will subject a person or properigrtanreasonable risk
of injury or damage."Jankee v. Clark Count000 WI 64, 1 53, 235
Wis. 2d 700, 612 N.W.2d 297 (citation omitted). tAs duty of
reasonable care "arises 'when it can be saidtthais foreseeable that

his act or omission to act may cause harm to sogiearthe
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existence of a duty hinges on foreseeabilitgrhaxwell v. Bayard
2004 WI 101, 1 32, 274 Wis. 2d 278, 682 N.W.2d @fidoting
Antwaun A. v. Heritage Mut. Ins. C@28 Wis. 2d 44, 55-56, 596
N.W.2d 456 (1999))but see Behrendt v. Gulf Underwriters Ins. Co.
2009 WI 71, 1 43, 318 Wis. 2d 622, 768 N.W.2d 5&8l§reach
because of lack of foreseeable risk, not no duRggardless of
whether it is an issue of duty or breach, a lactoogseeability is fatal
to a negligence claimSee, e.g., Maypark v. Securitas Security Servs.
USA, Inc, 2009 WI App 145, 11 15-17, 321 Wis.2d 479, 779/Xd
270 (holding no negligence as a matter of law duacdk of
foreseeability); see alddehrendt 2009 WI 71, 1 43 (no negligence as

a matter of law due to lack of foreseeability). ddan™[f]ailure to

guard against the bare possibility of injury is actionable
negligence."Maypark 321 Wis.2d 479, § 13. The same standards
apply to allegations of contributory negligensee Jankee235 Wis.
2d 700, 1 53, and "[tlhe burden of proof to essbtontributory
negligence is upon the defendant&lmbrecht v. St. Paul Ins. Co.
122 Wis. 2d 94, 121, 362 N.W.2d 118 (1985).

MMSD alleges that Boston Store had a well that icouted to

the depressed water levels beneath the building.wi2hout more, a
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possible alternate cause for damage does not incpuateibutory
negligence to Boston Store. The fundamental proligh the
reasoning advanced by MMSD and later seemingly tediopy the
trial court is that it erroneously conflates caimsaand negligence,
making the existence of the former sufficient ttabksh the latter.
Adopting this approach would reduce the contribptoggligence
analysis to a single question of causation. Wistolaw requires
more.

It is not enough to act or fail to act in a wayttimefact caused
or may have caused harm; the action or failurectoraust constitute
negligence in order to invoke a contributory negige defenseSee
Brown v. Dibbell 227 Wis. 2d 28, 41, 595 N.W.2d 358 (1999)
(defining contributory negligence as "conduct byirgared party that
falls below the standard to which a reasonably @ntiggerson in that
injured party's position should conform for hish@r own protection
and that is a legally contributing cause of theriegl party's harm.”).
As the trial court recognized, simply owning a wadles not
constitute negligence. R.392 pp.206-207, A-Ap.10Bvfact,
MMSD argued the well only ascauseof dewatering; MMSD failed

to introduce any evidence that there was anythirang with Boston
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Store's use and maintenance of the well. MMSDthadpportunity
to call witnesses from the DNR to explain how onvBBoston Store
may have been negligent with respect to the watlchose not to do
s0. SeeR.392 p.206, A-Ap.1097. To establish that Bosstore was
negligent, MMSD would have had to show that a reabte person
would have known the geologic strata underlyinglibigding, that
the marsh soils would compress if drained, whiclulddrigger
damage to the piles, that the well was drilled tigtotwo confined
aquifers beneath the compressible soils, and hieatvell could drain
water from these aquifers, causing the overlyingsimaoils to drain
and compress. Instead, it took the testimony dfipte experts to
draw all of those connections. Without more, thererownership of a

well cannot support a contributory negligence dsééh

37 Although not well developed, MMSD has in the madanced the idea that the
Boston Store's decision not to utilize a pile reingtsystem constitutes
contributory negligenceSee, €.¢.R.392 pp.120-21, A-Ap.1075. But not utilizing
a rewetting system is, if anything, a questionadliife to mitigate damages and not
contributory negligence. And, here, MMSD waived thitigation defense by
failing to plead it in any of its answers or moeeaimend the pleadings before the
close of evidenceSeeR.14; R.26; R.75. Nonetheless, the trial cougrimperly
amended the pleadings and erroneously includedigatmn instruction.See
R.392 p.213, A-Ap.1098; R.403, A-Ap.585-87. (Haylmeen instructed,
improperly, to reduce damages to account for aleged! failure to mitigate, the
jury's damage award presumably already accounteahfponegligence there may
have been relating to Boston Store's decisionaasé a pile rewetting system.
Allowing this decision to also serve as the bagiscbntributory negligence would
improperly result in a double reduction for the saatieged wrong.)

64



IV.  THE TRIAL COURT ERRED IN DISMISSING BOSTON
STORE'S INVERSE CONDEMNATION CLAIM.

Summary: The trial court erred in dismissing BostStore's inverse
condemnation claim on MMSD's motion for summary
judgment because Boston Store adduced ample eeidem
which a jury could conclude that MMSD had takenesal/ of
Boston Store's timber piles by rendering then pralty or
substantially useless for all reasonable purposes lad
further taken Boston Store's groundwat@ndersen v. Village
of Little Chute 201 Wis. 2d 467, 476, 549 N.W.2d 737 (Ct.
App. 1996).

The Wisconsin Constitution requires that the gorent may
not take the property of a private citizen withpuviding just
compensation for such property. Wis. Const. a8.13*® Where

there is a "taking," just compensation is a continal mandate.

But even if the failure to mitigate defense hadrbpled properly, there are
two independent reasons why the evidence introdatéthl was insufficient to
support a jury finding in MMSD's favor on that issu(1) "[l]t is not reasonable to
expect the plaintiff to avoid harm if at the tina fiction it appears that the attempt
may cause other serious harm[,$precher v. Weston's Bar, Ing¢8 Wis. 2d 26,
44, 253 N.W.2d 493 (1977 (otingRESTATEMENT OFCONTRACTS § 336(1), cmt.
a); and (2) Wisconsin does not recognize a dugxfiend money in mitigating
their injuries unless it is shown that the "amaigrdmall in comparison to the
possible losses.Crest Chevroletl29 Wis. 2d at 149 (citingprecher78 Wis. 2d
at 45) ("a court generally will not reduce recowseadamages based upon the
expenditure of an amount necessary to minimize dama. unless such amount
is small in comparison to the possible lossesT'He undisputed evidence in this
case showed that while implementing a rewettingesgsnight have mitigated pile
rot, it would have exacerbated pile downdr&gpeR.385 pp.72-73, A-Ap.900.
Moreover, MMSD failed to produce any evidence tetres burden to show that
the cost of installing and maintaining a rewettiygtem would have been small in
comparison to any damage such a system may haverpeel.

* Jnverse condemnation claims under Section 13effisconsin Constitution are
analyzed similarly to claims under the Fifth Amerahof the United States
Constitution. See, e.gEternalist Found, Inc.. v. City of PlatteviJl225 Wis. 2d
759, 773, 593 N.W.2d 84 (Ct. App. 1999).
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Eberle v. Dane County Bd. of AdjustmeB27 Wis. 2d 609, 622, 595
N.W.2d 730 (1999). The purpose of this requirenietd ensure that
the costs of public projects are redistributedalbdn the public at
large rather than wholly upon those who "happdretm the path of
the project.”"United States v. Willow River Power C824 U.S. 499,
502 (1945). When a property owner has sufferekiag for which
just compensation is constitutionally due but haisbeen made, the
property owner may maintain a civil cause of acfieminverse
condemnation under Wis. Stat. 8 32.10.

As noted in Boston Store's Amended Complaint, MMSD'
operation and maintenance of the Deep Tunnel paljgimok certain
of the wood piles beneath the Boston Store buildiag further
established through evidence presented both iroBdstore's
summary judgment briefing and at trial, the takrighese wood piles
was caused by another taking—that of the groundvieieeath the

Boston Store building® In analyzing the merits of an inverse

%9 Although Boston Store noted only the taking of wad piles under the
concluding section relating specifically to Inve3endemnation, its Amended
Complaint was replete with factual allegations dtiba taking of groundwater.
Wussow v. Commercial Mechanisms, I8¢ Wis. 2d 136, 146, 293 N.W.2d

897 (1980) (it is the operative facts that deteerthe unit to be denominated as
the cause of action, not the remedy or type of dgnsaught").
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condemnation claim, courts "first determine wheth@roperty
interest exists, and next, whether the propergrest has been taken."
Bilda v. County of Milwauke®006 WI App 57, { 14292 Wis. 2d

212, 713 N.W. 2d 661. Because the trial court dised Boston
Store's inverse condemnation claim on summary j@hgnthe
applicable standard of reviewds novaoand the trial court should be
affirmed only if MMSD's motion for summary judgment
"demonstrate[d] a right to a judgment with suchitfaas to leave no
room for controversy."Cody v. Dane Couniy2001 WI App 60, 1 19,
242 Wis. 2d 173, 625 N.w.2d 173.

First, Boston Store has a property interest irbireeficial use
of the timber piles providing a foundation for lsilding. Real
property and fixtures thereto are both forms ofperty protected by
the just compensation claus&eeWis. Stat.§ 32.01(2). Moreover,
as previously recognized by this Court, Boston &tas a property

interest in the groundwater beneath its buildihg.

*0This Court found that citizens have a propertgiiest in the groundwater
beneath their propertye-L Enterprises, Inc. v. Milwaukee Metropolitan $eage
Dist., 2008 WI App 15, 1 11, 316 Wis. 2d 280, 763 N.tM231. Although the
Supreme Court reversed, it specifically declinedddress the issud-L
Enterprises, Inc. v. Milwaukee Metropolitan Sewer&nstrict 2010 WI 58, 29,
_ Wis.2d ___, 785 N.W.2d 409.
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That the taking in this case relates only to certianber piles
and the groundwater rather than Boston Store'sedmtiilding is of no
consequence. It has long been established tihedrgtare entitled to
just compensation for a government taking pae of a larger piece
of property; destruction of the whole is unnecegséteiss v.
Milwaukee & L.W.R. Cp69 Wis. 555, 558, 34 N.W. 916, 917
(1887);United States v. Cres243 U.S. 316, 328-29 (1917). As the
Wisconsin Supreme Court recognized over 120 yegos"§i]t is not
necessary that the owner should be divested ektdke in the
whole." Heiss 69 Wis. at 558. Rather, an inverse condemnation
claim may be predicated on "some direct and phlsiterference
with some parbf the particular piece of property in questiomd:
(emphasis added).

Second, there is record evidence that MMSD's astitmok"
Boston Store's piles. A taking does not depend lieral occupation
or appropriation.Pumpelly v. Green Bay & Miss. Canal C80 U.S.
166, 177-78 (1871). As the United States Supreme&tCecognized
long ago,

[i]t would be a very curious and unsatisfactoryutes

... it [was] held that if the government refrainsrfréhe
absolute conversion of real property ... [it] cantd®s
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its value entirely, can inflict irreparable and panent
injury to any extent, can, in effect, subject itatal
destruction without making any compensation, begaus
in the narrowest sense of that word, it is tagenfor the
public use.

Id. The test is whether the government's actioracturally or
substantially renders the property useless farakonable purposes.”
Andersen v. Village of Little Chyt201 Wis. 2d 467, 476, 549
N.W.2d 737 (Ct. App. 1996)The mere fact that an owner is still able
to make some reasonable use of his or her prodedy not mean that
there has been no taking nor that there is no taghist
compensationNoranda Exploration, Inc. v. Ostrqrt13 Wis. 2d

612, 629, 335 N.W.2d 596 (1983).

In this case, Boston Store submitted voluminousexpitness
testimony detailing how groundwater underlying Buston Store
building has for years infiltrated into the Deepniel causing
declines in ground water levels which in turn léadlowndrag and
pile rot such that certain of the building's timipdes that had
previously been providing foundational support weosdonger able
bear any meaningful weight and were thereby remdeseless See
R.134 pp.50-53, A-Ap.347-50; R.138 pp.1-3, A-Ap.3BE, R.137

pp.1-3, A-Ap.404-06; R.112, A-Ap.1250-57.
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The Wisconsin Supreme Court recently addressedvanse
condemnation claim that arose from a set of faotdar, although
not identical, to those here. HiL Enterprises, Inc. v. Milwaukee
Metropolitan Sewerage Districe010 WI 58,  Wis.2d __ , 785
N.W.2d 409, the court reversed a jury verdict wmofaof the plaintiff
who claimed that MMSD was liable on an inverse @ndation
claim for having taken its groundwater as a resufieventeen days of
pumping during MMSD's construction of a near sugfaewer line.

Id., 111 6-7, 23. The court held that the jury's fingdhad to be
reversed because the plaintiff had adduced no ew&ef the value of
the ground water allegedly taken but, instead, Bbtayrecover
certain resulting cost of repaild., § 24.

But the holding irE-L Enterprisess inapplicable here because
it dealt with a failure of proof at trial, while Bton Store's claim was
dismissed on summary judgment. Boston Store sHmeilgiven an
opportunity to try its claim, submitting evidend¢®t the court found
lacking in theE-L Enterprisexase—namely, evidence related to a
proper measure of damage. In this case, therinige such
categories of evidence. As noted in Ex& Enterprisespinion, the

standard proper measure of damages in an inversgmation
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action is the value of the property taken. In ttase, that includes
both those piles that have been practically or taubiglly rendered
useless for all reasonable purposes Anderser201 Wis. 2d at 476,
as well as the groundwater itself.

In addition to the value of the piles rendered tafigally
useless and the groundwater, Boston Store shodlevdinbe
permitted to adduce evidence under the doctrirseeérance
damages. The doctrine of severance damages apptiases such as
this, where the taking involves one part of a lafgeperty estate, and
provides that in such circumstances, a proper meaguwdamages is
“"the difference between the fair market value efwhole property
before the taking and the fair market value ofréraaining property
immediately after the takingArents v. ANR Pipeline Ca2005 WI
App 61, 1 14, 281 Wis. 2d 173, 696 N.W.2d 194.r¢Bant to Wis.
Stat. § 32.09(6), Boston Store should be entitbeithé larger of either
the severance damages or the value of the profadwey.) Because
Boston Store has not yet tried its inverse condéiomalaim, theE-L

Enterprisesholding that an inverse condemnation claim must fa

*1 Evidence that Boston Store will be able to prodatciial relating to the value of
groundwater includes the cost of installing a regbavell to replace the
groundwater taken.
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when no trial evidence is submitted as to a propesisure of
damages is inapplicable.

Finally, in order to make out an inverse condenamatiaim, it
must be shown that the government "took" the prtyparissue
pursuant to its eminent domain rather than polmeey; or in other
words, the taking must have resulted from the gavent's actions
made for the benefit of the public rather thananftscation of a
harmful substanceSee Just v. Marinette Coung6 Wis. 2d 7, 16,
201 N.w.2d 761 (1972). In this case, there candeeasonable
debate that the taking was a result of governmetrdres made for the
purpose of advancing a public purpose. MMSD canea$onably
argue, and there is no evidence to suggest, tt@iktBoston Store's
timber piles as a confiscation of harmful property.

For the reasons set forth above, Boston Store ghomuentitled
to a trial on its inverse condemnation claim: éhsrrecord evidence
that MMSD has "taken" in the constitution senséhbtst groundwater
and certain of its wood piles. That a differetigant with similar
claims may have failed to produce evidence asdwé#tue of the

property taken in a different case is of no consega; Boston Store

72



should be given an opportunity to try its claim aoutbmit such
evidence here.
V. THE TRIAL COURT ERRED IN GRANTING MMSD

SUMMARY JUDGMENT ON BOSTON STORE'S WIS.
STAT. § 101.111 CLAIM.

Summary: The trial court erred in dismissing Boston Stotatutory
claim under Wis. Stat. § 101.111 because the unthdpfacts
showed that MMSD was an "excavator" as that term is
statutorily defined, the Boston Store is an "adjmin
building," and MMSD's excavation has caused BoStmme to
incur the expense of underpinnin§eeWwis. Stat. § 101.111.

The trial court granted MMSD summary judgment orstda
Store's Wis. Stat. 8§ 101.111 claim, Wisconsin'steation statute,
ruling that the Boston Store and the land througicivthe Deep
Tunnel runs are not "adjoining properties" understatute. This
conclusion is legal error and should be reversed.

Because the trial court dismissed this claim oroéian for
summary judgment, the standard of reviewasovo See Hoida,

Inc. M&l Midstate Bank2006 WI 69, | 15, 291 Wis. 2d 283, 717
N.W.2d 17. Reversal is appropriate if the trialitoncorrectly
decided a legal issud?hysicians Plus Ins. Corp. v. Midwest Mut. Ins.

Co, 2001 WI App 148, 1 7, 246 Wis. 2d 933, 632 N.W52d
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A. MMSD has violated its ministerial duty under Wis.
Stat.§101.111to protect its excavation site so as to
prevent Boston Store's soil from settling.

There are three elements to a claim under Wis. $th1.111
and each was established by Boston Store bothramauy judgment
and at trial:

0] MMSD was an excavator;

(i)  Boston Store's building is an "adjoining build" under
the statute; and

(i)  MMSD's excavation caused the Boston Storentur
the expense of necessary underpinning.

See§ 101.111. When those three elements are sdiishie statute
provides for strict liability "for the expense afyanecessary
underpinning or extension of the foundations of adjining
buildings below the depth of 12 feet below gradsd ajunctive
relief "directing such excavator to comply withglsiection and
restraining the excavator from further violatioerof."

§ 101.111(3)(b), (6%

*2 The statute also required MMSD to provide writtenice to adjoining
landowners, Wis. Stat. § 101.111(4), which MMSD dadrt failed to do.See
infra p.79.
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1. MMSD is an "excavator."

Under this statute, "excavator' means any ownanadhterest
in land making or causing to be made an excavdtivvis. Stat.

§ 101.111(2). Itis undisputed that MMSD had ase@@ent under the
property adjoining Boston Store's property, ther@rAvenue
property, through which it excavated the Deep TunRel119 p.66,
A-Ap.285; see also Turner v. TayloP0O03 WI App 256, T 10, 268
Wis. 2d 628, 673 N.W.2d 716 ("An easement is, anathgr
attributes, an ‘interest in another's land.. The first element is thus
satisfied and was not contested in MMSD's motiorstonmary

judgment.

2. The Boston Store building is an "adjoining
building.”

Although Boston Store submitted a sworn affidavdticating
that the Boston Store building adjoins the prop#rtgugh which
MMSD excavated,eeR.138 p.3, A-Ap.384, the trial court concluded
that it was not an adjoining property under théuséabecause
MMSD's easement, or the excavation itself, didathbin Boston
Store's property. R.374, pp.38-39, A-Ap.722-23.it$ motion for

summary judgment, MMSD argued that although thepDaannel
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excavation runs through property adjoining the Bos$tore, the
easement itself does not "touch” Boston Store'paaty, and
therefore is not "adjoining.” R.119 p.66, A-Ap.285 The trial court,
implicitly adopting this argument, held that: "theperty interest of
the MMSD for this tunnel was separated from thetBostore
property by 160 feet of someone else's property.lahe where the
excavation for the tunnel took place was not adijgino Boston
Store's property." R.374 pp.38-39, A-Ap.722%23.

This understanding of the term "adjoining building'tontrary

to the plain language of the statute and is inabesst with the

*3 Prior to filing its motion for summary judgmentM&D had previously
recognized the application of Wis. Stat. § 101.tolthe Deep Tunnel excavation
and dewatering and settlement caused thereby:

In correspondence to contractors, MMSD warned: fiBther advised that §
101.111 of the Wisconsin Statutes specifically gosehis situation and provides
for specific duties, responsibilities and liability SeeR.350 (Ex. 112), A-
Ap.1262.

MMSD quoted the language of the statute, whicheddtiates liability for the first
twelve feet below grade, in adopting "a policy o€epting responsibility for costs
from grade to twelve feet below associated withpsupof critical structures as
specified in the contract document$SeeR.350 (Ex. 67), A-Ap.1248.

In prior litigation related to the constructiontbe Deep Tunnel, MMSD submitted
an affidavit indicating that "[i]f this drainagenfio the Deep Tunnel] remains
uncontrolled, the resulting settlement will leadtdlding damage [such as]
downdrag on piles [which] ... is of greatest condemolder buildings founded on
timber piles." R.350 (Ex. 112), A-Ap.1252-53.

** The trial court noted its uncertainty: "But evetm wrong in that regard, |
don't think the statute provides a remedy thapthmtiff is seeking to use." R.374
p.39, A-Ap.723.
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statute's purpose of protecting adjoining propsiftiem caving in or
settling. As noted above, the statute requireawators to protect
against soil settlement on "adjoining propertied/is. Stat.
8§ 101.111(2). The statute does not use the wadjsihing
excavation," but instead uses the words "adjoipirgperties" four
times, "adjoining owners" once, and "adjoining ting" twice. See
Wis. Stat. 88 101.111(2), (2), (3)(a), (3)(b), (Ahus, for the statute
to apply, the property containing the excavatiae giat must adjoin
the damaged property. There is no dispute thaGtaad Avenue
property (the location of the excavation) adjoims Boston Storé&>
Although the exact rationale for the trial couctsclusion is
unclear, it appears to have adopted a construofitime statute under
which liability could never occur because the alchoaindary of
excavation could never adjoin the precise poirdred's damaged

property; an excavator could harm property withumipy if the

*>Wis. Stat. § 101.111 mandates that excavatorggirtiie excavation site so as to
"prevent the soil of adjoiningropertyfrom caving in or settling." (Emphasis
added.) MMSD has advanced the theory that bedtausasement does not adjoin
the Boston Store's property, the adjoining propeltynent is not satisfied.
However, MMSD's easement is not a separate piepeopkrty from the Grand
Avenue property. An easement is simply tigdt to use the property of another.
The statute speaks clearly to adjoining propertiesproperty rights. The Grand
Avenue property includes the land through which MMé&cavated and it adjoins
Boston Store's property.
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excavation boundary were an inch or less away tt@damaged
property. MMSD's construction, if adopted, woudthder the statute's
notice and liability provisions a legal nullitysee generally City of
Milwaukee v. Washingto@007 WI 104, 1 30 n.10, 304 Wis. 2d 98,
735 N.W.2d 11]statutes should not be construed in a manner
rendering any word or provisions meaningless ssguge). The
legislature clearly intended, by including bothdtliability for the
costs of underpinning damaged foundations andra taginjunctive
relief, that the statute would have teeth; thd tart's interpretation,
however, renders it virtually unenforceable.

3. MMSD's excavation caused the Boston Store to
incur the expense of necessary underpinning.

The third and final element is also satisfied heBeston Store
submitted extensive evidence and expert opinioth imoresponding
to MMSD's motion for summary judgment and at tr&fdowing that
groundwater infiltration into the Deep Tunnel tMi¥1ISD excavated
caused Boston Store to incur the costs of undeir@nnot only did
Boston Store submit evidence to support this cdirdalbut the jury's
verdict answers require this conclusiddee, e.gR.134 pp.50-53, A-

Ap.347-50; R.137, A-Ap.404-06; R.138 pp.1-3, A-AR2384; R.350
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(Ex. 112), A-Ap.1250-57see also suprap.12-20. Not only is the
evidence sufficient to support a reasonable coraiusf causation,
the jury in fact has already made this findirgeeR.403 p.1, A-
Ap.585. And in addition to causing damage to Bostore's
foundation, MMSD failed to give Boston Store notafehe potential
need to take preventive measures as required timelstatute See,
e.g, R.134 p.61 n.24, A-Ap.358 (citing R.51 p.34, A:Ap4; R.75
pp.26-27, A-Ap.166-67).

For the foregoing reasons, the trial court imprbpgranted
MMSD summary judgment on Boston Store's Wis. §d101.111
claim; this conclusion must be reversed with ditew to enter
judgment under § 101.111 in favor of Boston Store.

CONCLUSION

For the foregoing reasons, Boston Store respegtfeduests
that this Court reverse the trial court's dismisgddoston Store's
inverse condemnation and Wis. Stat. §101.111 cldimeverse the

trial court and hold that Boston Store establisthedffered

6 Based on the trial court record and the jury'sliegrthis Court should direct that
judgment be entered in favor of Boston Store olMis. Stat. § 101.111 claim
consistent with the damages assessed in the vepllistfees and costs as provided
for in the statute.
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significant harm as a matter of law, reverse tla tourt's decision to
submit MMSD's contributory negligence defense wjtiry and
ultimately uphold the jury's conclusion, and fizalleinstate the full
damage award found by the jury.

Dated this 2nd day of September, 2010.

Reinhart Boerner Van Deuren s.c.
1000 North Water Street, Suite 2100

Milwaukee, WI 53202 BY s/ Mark A. Cameli

Telephone: 414-298-1000 Mark A. Cameli

Facsimile: 414-298-8097 WI State Bar ID No. 1012040
Rebecca Frihart Kennedy
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P.O. Box 2965 Lisa Nester Kass

Milwaukee, WI 53201-2965 WI State Bar ID No. 1045755
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Attorneys for Bostco LLC and
Parisian, Inc.
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