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STATEMENT ON THE FACTS
Throughout MMSD's combined brief, MMSD makes fattua

assertions without providing adequate record aitatcontrary to the
requirement in Wis. Stag 809.19(1)(e). Due to word limitations, an
exhaustive recitation of every inaccurate or insight record citation
is impossible. The following are examples:

. MMSD asserts that it authorized payment of repairsther
building owners "in order to avoid having to reimgelits
Tunnel construction [sic] under the terms of tlo@intract for
the contractor resolving the claims itself" aneésito the
argument of its counsel in a post-verdict motioarirey as
"evidence" in support of the proposition. MMSD BeBr. at
14.

. Two of MMSD's statements are supported only bytioite to
opening statements at trial. MMSD Resp. &r15-16 (citing
R.381 p.61-62.

. The record pages cited on pages 15-19 offer nosstfgr
many of MMSD's statements regarding the historsepfirs or
damage to the Boston Store building foundationwselt,
underpinning or constructing of rewetting systemother
building owners or that it was Boston Store's pofio allow
the piles to rot."

. With respect to a fact relevant only to trial issu&IMSD cites
to several pages of a deposition transcript oftaess who did

! MMSD cites to page numbers of electronic versioirthe trial transcripts. The
official record pagination is different. Where #ipable, Boston Store has
included references to the official record and MMS&ppendix for ease of
reference. In other cases, MMSD's record citesalanatch the citations to its
supplemental appendix.



not testify at trial and whose testimony was natrat trial.
MMSD Resp. Br. at 17-18.

. Many of the statements made on page 20-21 areantst but
argument.

ARGUMENT

l. BOSTON STORE SUFFERED SIGNIFICANT HARM AS A
MATTER OF LAW .

Contrary to MMSD's suggestion, Boston Store isargtiing
that any time a party suffers property damagetétdishes a nuisance
claim. Instead, Boston Store contends that thegdinding that
Boston Store suffered millions of dollars in damagaestituteger se
"significant harm,"” R.403 p.2, A-Ap.588pst v. Dairyland Power
Coop, 45 Wis. 2d 164, 172 N.W.2d 647 (1969), and thest t
conclusion combined with the jury's other findinggtat MMSD was
negligent, that the manner in which MMSD maintaansl operates
the Deep Tunnel has interfered with Boston Stareésand enjoyment
of its property and that the interference is abatad®.403 p.3, A-
Ap.587, gives rise to liability for a continuingisance. The sole

guestion before this Court is whether Boston Ssoiféered significant



harm as a matter of law. MMSD has presented ngetiing
argument to the contrafy.

Because MMSD cannot find a successful way to disish
the holding inJost MMSD has attempted to recategorize the issue as
one it would rather argue But, the jury dichot find that Boston
Store "never proved (or even pleaded) the 'padrdybpe of injurious
consequence,’ that is the essence of a nuisanoeclsiIMSD Resp.
Br. at 56. In fact, the jury found that the pautar type of harm
required for nuisance exists here—it found the nreaimmwhich
MMSD has operated or maintained has interfered &dhkton Store's

use and enjoyment of its propert$eeR.403 p.3, A-Ap.587.

2 MMSD's assertion that Boston Store failed to praménterference with the use
and enjoyment of its property ignores the jury'sliing on that very issue, which
MMSD never challenged. Further, MMSD has providecauthority for its
suggestion that Boston Store was required to pacdecrease in the market value
of its building to satisfy the significant harm elent. SeeMMSD Resp. Br. at 61-
62. To the extent it can be read to refer to tkammng of "significant harm"
element, the only case MMSD cites holds the oppoSte Costas v. City of Fond
du Lag 24 Wis. 2d 409, 414, 129 N.W.2d 217 (1964) ("Sujtry is usually a
material and unreasonable impairment of the rigleingoyment or the individual's
right to the reasonable use of his property oiitipggirment of its value.").
MMSD's attempt to confuse the two elements, interfee and significant harm,
exemplifies its attempt to evade the real issusgnied.

¥ MMSD inexplicably implies that becaustilwaukee Metropolitan Sewerage
District v. City of Milwaukeg2005 WI 8, 277 Wis. 2d 635, 691 N.W.2d 6&88s
decided after botBhostandKrueger v. Mitchell 112 Wis. 2d 88, 332 N.W.2d 733
(1983),JostandKruegerare limited or nullified by the holding @ity of

Milwaukee SeeMMSD Resp. Brat 62. The latteppinion did not discuss the
significant harm elementSee277Wis. 2d 635. The fact that it was decided after
JostandKruegeris irrelevant.



A. Damage To Property Is Recoverable Under
Nuisance.

Property damages are a type of nuisance damaget=pad
distinct from damages for personal discomfort, aamce, and
inconvenience, but both types of damages are imdkgely
recoverable under a nuisance cause of actgae Krueger v.
Mitchell, 112 Wis. 2d 88, 105-06, 332 N.W. 2d 733 (1983pntrary
to MMSD's uncited proposition that Boston Store tmgrove
"business interruption lossesgeMMSD Resp. Br. at 65, the

Wisconsin Supreme Court has held that:

it is inappropriate to decide whether a nuisan@ci®nable based
on the type of damages allegedg, actual physical injuries or
property damages as contrasted to annoyance, iec@nce or
discomfort. Rather, the touchstone is whether itfaries are
substantial.

Id. at 107-08.

Moreover, MMSD's suggestion that Boston Store canno
recover for property damage under a nuisance dawmuld be
rejected because it specifically stipulated thatahswer to the past
damage question would stand as the damages fonkgtlgence and

nuisance:

THE COURT: ... [M]y understanding is the parties agthat |
would not ask the jury to answer a separate setlashage
guestions with respect to the nuisance claim, tiatanswers on



the damage questions to the negligence claim wstadd as the
answers to the nuisance claim...

MR. LYONS: That's right.
SeeR. 392 pp. 16-17, 210, A-Ap.1049, 1098VIMSD cannot now
argue that Boston Store did not prove nuisance damar that none

of the damages can be tied to the nuisance.

B. The Harm Suffered By Boston Store Is Significat
As A Matter Of Law.

In Wisconsin, tangible injury to property is recoafgle under
nuisance law and as particularly relevant here\seonsin
Supreme Court has explained:

Substantial injury is defined as 'tangible' injurgr as a
‘discomfort perceptible to the senses of ordinagpse.’ ...

Here the damage was to tangible property. The danveas
apparent and undisputedWe conclude that the injury was
substantial as a matter of law, since ... the injurgs obvious
injury to tangible property. Moreover, it was, fact, of such a
nature that the jury placed more than a nominaluealipon the
injury done.

Jost 45 Wis. 2dat 172 (emphasis added) (citations omitted). The
nuisance harm here has ultimately manifested igseffroperty
damage, much like the harmJost. 45 Wis. 2d 164.The Josts were
not required to plead or prove that their house uvashabitable at

some point before succeedinigl.

* Boston Store submitted a proposed special vevdibtseparate damage
questions for nuisance and negligen8eeR.247 pp.2, 4, A-Ap. 552, 554.



In contrast to the holding ilost MMSD suggests that Boston
Store would have had to essentially "shut its domrgrove
significant harm. MMSD Resp. Br. at 65. Theradssupport in
Wisconsin's case law for such a proposition andhtt®n that
ongoing damage to a building's foundation is ngiigicant harm is
not rational. The record here establishes thajuttyeheard
considerable testimony explaining how, and fourad,tMMSD's
negligent actions caused dewatering of the grouggjering pile rot
and downdrag, eliminating the foundation's abiltysupport the
building, resulting in millions of dollars of progg damage. Boston
Store Br. at 12-19.

Attempting to confuse the issue by evasion is responsive.
Boston Store suffered significant harm as a maltéaw; this Court
should reverse the trial court and change theguayswer to Question
No. 10.

Il. THE TRIAL COURT ERRONEOUSLY REDUCED THE
JURY'S $6.3 MILLION DAMAGE AWARD TO $100,000.

The trial court erred in reducing Boston Storetoverable

damages under Wis. Stat. § 893.80(3) to less tharpercenitof the

®> This 1% figure is based on a $6 million award.



damages the jury found were caused by MMSD's negiigonduct.
There are four independent reasons why 8§ 893.80(@)Id not limit
recoverable damages in this case: (1) the $5@G;800s
unconstitutional on its face; (2) it is unconsibugl as applied;

(3) MMSD waived the cap and should be estopped frvoking it;
and (4) the cap does not apply to continuing n@esan

A. Section 893.80(3) Violates Equal Protectiomats
Face.

MMSD does not dispute that that under § 893.80(3),
governmental tort victims who suffer over $50,00@amages are
treated differently than those who suffer lesshat € 893.80(3) is
subject to "rational basis with teeth" standardeview.

Under rational review with teeth, a court "need, moid should
not, blindly accept the claims of the legislatubeit must instead
conduct an independent inquiry to determine whetheunequal
treatment of citizens is "relevant to the purposmotivating the
classification." Ferdon v. Wisconsin Patients Comp. Fugados Wi
125, 91172, 77, 284 Wis. 2d 573, 701 N.W.2d 440.

Municipal damage caps serve the legitimate goventahe

interest of preventing disruptions in local goveemnfunctions that



unlimited liability may threatenSeeSambs v. City of Brookfigl@7
Wis. 2d 356, 377, 293 N.W.2d 504 (1980). The isstie is whether
thespecificcap set forth in 8§ 893.80(3) furthers the govemt'se
interest in preventing disruptions in local goveamhfunctions.
Ferdon 284 Wis. 2d 573, {1 77-78. Second, this Coudtmu
determine whether the cap "is harsh and unreasenhlal is, if the
limitation is too low when considered in relatianthe damages
sustained."Ferdon 284 Wis. 2d 573, { 111. This second inquiry is
required because the legislature must balanceebeé for fiscal
security against the ideal of equal justiGee Stanhope v. Brown
County,90 Wis. 2d 823, 843, 280 N.W.2d 711 (1979).

As explained in Boston Store's initial brief, trenthge cap
does not meet either standard. The legislativietyi®f 8§ 893.80(3)
gives no indication of the justification for the@®800 figure when it
was adopted in 1981, and whatever justificatiomalmeay have been

in 1981 cannot continue to justify this figure taecades latér.Its

® MMSD suggests that the outcomeSambswherein the Supreme Court upheld
municipal damage caps, must be the outcome ircé#ss, notwithstanding the
passage of thirty years, in light of the holdingZarder v. Humana Ins. Ca2010
WI 35, 158, 324 Wis. 2d 325, 782 N.W.2d 6&ardenerreconfirms the
uncontroversial proposition that the Court of Adpaaay not overrule the
Supreme Court. ASambsspecifically invites revisitation and contemplaties



application is harsh and unreasonable as it liBuiston Store's
recovery to less than 1% of the damages the jurgddVIMSD
negligently caused.

In response to Boston Store's constitutional chgbeo
§ 893.80(3), MMSD advances three unavailing argumeNMMSD's
first argument can and should be rejected summaBlyston Store
has never argued that the legislature cannot enaxinicipal damage
cap. But the fact that the legislature may ena&tpof some sort
does not inoculate the cap amount from constitatioeview. See
generally Ferdon284 Wis. 2d 5735ambs97 Wis. 2d 356.

MMSD's second argument—that the constitutionalaevi
begins and ends with the identification of a legéte governmental
interest—is not legally accurate. "[F]or judicralview under rational
basis to have any meaning, there must be ... a ttimigixamination
of not only the legislative purpose, but also thlatronship between

the legislation and the purposererdon 284 Wis. 2d 573,  77.

possibility of a different outcome in a future caSambs97 Wis. 2d at 368, the
Court need not overrule it to find the cap uncanstnal today.

"MMSD argues that statements by the supreme coknioavledging that any cap
amount will inevitably involve some degree of ardiiiness strips the judiciary of
its ability to review the constitutionality of aesgfic cap amount. While the

supreme court has acknowledged that any cap amausttinvolve an element of



MMSD attempts to distinguiserdon arguing that:

Ferdon involved the Legislature's effort to limiardages that
would have otherwise been available in a commonttatsuit.
By contrast, this case, lik€ambs involves the Legislature's
authorization of a limited monetary claim againgiogernmental
entity when, at common law, &rdonexplains, Owners would
have been entitled to no recovery at all.

MMSD Resp. Br. at 3%. But the supreme court abrogated municipal
sovereign immunity in 1967 and without § 893.80, BMwould be
subject to full liability; if this was not the cag9dMSD would have no
motive in defending its constitutionality.

MMSD also argues that in determining whether $50,80
unconstitutionally low, the comparison figure shibbk $0 instead of
damages suffered. MMSD Resp. Br. at 32. Butdaugbry limit on
tort recoveries may violate equal protection guerasiif ... the
limitation is too lowwhen considered in relation to the damages

sustained' Ferdon 284 Wis. 2d 573, § 111 (emphasis added).

arbitrariness, it has made clear that this dagstrip the judiciary of its obligation
to insure that the limitation is not "too low wheonsidered in relation to the
damages sustainedFerdon 284 Wis. 2d 573, § 111.

# MMSD goes on to argue that in paragraph 180 oFtitéonopinion, the Court
tacitly overruled the holding iBambghat theamountof the municipal damage
cap is subject to judicial review. MMSD Resp. Bae31. Paragraph 180 simply
recites that the government has a legitimate iaténemunicipal damage caps, an
uncontested proposition. This does not answeqtiestion presented in this case:
whether theb50,000amountremains constitutionabday. Although courts do not
have the power to determine what a new cap amtaotid be Sambsgolds, and
nothing inFerdonoverrules, that courts have not only the right,dduty to strike
down caps when they do not meet constitutional mmuimns.

10



MMSD's final argument, that there is no hardshingustice
in requiring Boston Store to pay for the damages3IMcaused, is
inconsistent with supreme court precedent rejed¢hiegnhotion that
shifting the costs of government negligence tova\etims rather
than to the public at large is a legitimate govezntal interest.
Holytz v. City of Milwaukeel,7 Wis. 2d 26, 115 N.W.2d 618 (1962).
Caps do not alleviate the burden of governmentgligeence on the
public but rather shift those costs unevenly atdrarily. MMSD's
argument that Boston Store is a worthy victim haglace in a facial
constitutional analysis.

B. Section 893.80(3) Would Violate Equal Proteidn if
Applied in this Case.

Even if the damage cap was facially constitutionsl,
application in this case would violate equal protec Equal

protection is denied when a public body selectiwaiforces a law in

® MMSD wrongly asserts that Boston Store has argetHolytz stands for the
proposition that the government haslegitimate interest in limiting municipal
immunity and that the legislature's enactment 888.80 legislatively reversed the
Holytzholding. First, the enactment of § 893.80 wasndésl as @odificationof
Holytz MMSD v. Milwaukeg2005 WI 8, 153, 277 Wis. 2d 635, 691 N.W.2d 658.
In any event, the legislature has no role in deit@ng what constitutes a
"legitimate" governmental interest for constitutibpurposes. The legislature can
no more pronounce arbitrary victimization to bdegyitimate governmental
interest" than it could pronounce racial discrintioia to be a "legitimate
governmental interest."

11



a manner that is intentional, systemic and arlyitr&tate ex rel.
Murphy v. Voss34 Wis. 2d 501, 510, 149 N.W.2d 595 (1967).
MMSD waived the cap with respect to building ownets
discovered and reported their damage prior to 30n2004 but
invoked it against owners who discovered damage#iier.

On appeal, MMSD argues that it waived the cap vatpect to
the earlier payments because Traylor Brothersgaohstruction
company, had a contractual right to seek compems&tom MMSD
if it incurred unforeseen costs resulting from differsitg conditions.
MMSD Resp. Br. at 39. This argument might be ntaevincing if
the dates matched up: Traylor Brothers was requoeubmit the
full amount it was claiming within thirty days afteiMSD's
determination of a differing site condition. R.12408. June 30,
1994 was years after Traylor Brothers' contraatighlts expired?

MMSD also argues that time is not arbitrary becausea
basis for denying relief under statutes of limaati MMSD Resp. Br.

at 40. But the statutes of limitations applicaol@oston Store's

1 MMSD contends Boston Store's as-applied challehgstens its ability to deal with
settlement on a case-by-case basis. Had MMSD lcheen approaching the issue on a
case-by-case basis, Boston Store would not haes applied equal protection challenge.
The MMSD representative charged with administegagments testified that the decision
was not made on a case-by-case basis and thatsdblem.Seeg.g.,R.272 p.7-11, A-
Ap.695-99.

12



claims are legislatively set and MMSD does not hiaeeauthority to
move them or abrogate the discovery rule. Moredv@SD's policy
IS not analogous to a statute of limitations, whelcause of the
discovery rule, punish only those who knowinglyaittheir rights.
Alternately, MMSD suggests that unequal treatmeas w
justified because Boston Store had a deep piledation while the
other property owners had shallow foundations. NIMither
explains why that distinction is material, nor ditgs that this is not
actually the reason for the differential treatme®&eR.189 pp.95-96,
A-Ap.1370-71 (if Boston Store had submitted its dge claim on or
before June of 1994, MMSD would have acceptedrégdponsibility).

C. Waiver and Estoppel.
The application of § 893.80(3) is barred by bottveaand

estoppel. Ata May 2, 2005 hearing, MMSD's couesglicitly
stated in successfully opposing discovery relet@mntjunctive relief
that "if the plaintiffs win, they will benade wholdased on their
damage claim alone ... [tlhey can haamnplete and whole relief
based on what they have already alleged in this.taR.371 pp.4, 9,

19, 24 A-Ap.182, 187, 197, 202.

13



MMSD relies on the fact that MMSD's counsel lasdter
prevailing on the argument, announced that he "fididiwantto
waive" any legal defenseseeR.371 p.31, A-Ap.209. MMSD's
statement does not constitute a retraction. ldstéaonceding that
Boston Store would not be able to recover all ®tlamages—such
that MMSD had no basis for opposing the discoverygst—MMSD
simply announced that it did not wish to be boupdtd statements.
MMSD next argues that its statement is not a vahdser under the
holding ofAnderson v. City of Milwauke208 Wis. 2d 18, 33-34, 559
N.W.2d 563 (1997). This argument is unavailingtfee reasons set
forth on page 55, footnote 35, of Boston Stordwsftin-chief.

Finally, MMSD should be estopped from taking a flosinow
contrary to their position during litigation. Under judicial estoppel,
a party who convinces a court to adopt a partiqubeition is not
permitted to argue the contrary unless there hes hanaterial
change in factsState v. Johnsr2001 WI App 105, § 10, 244 Wis.
2d 164, 628 N.W.2d 431. MMSD argues that it hasmade

inconsistent statements. But it is unclear how NIMSstatement that

" MMSD asserts that Boston Store did not raise @gtiopith the trial court.
MMSD is mistaken.SeeR.280 p.4, MMSDApp-2056.

14



"[i]f the plaintiffs win, they will be made wholedsed on their
damage claim alone" is consistent with its positiene that Boston
Store should not be made whdfeAs MMSD convinced the court
that Boston Store would be made whole in damageéstharefore,
that discovery should be limited, MMSD should berbd from
arguing that Boston Store should not be able towecfully.*®

D. Continuing Nuisances Are Not Limited by
§ 893.80(3).

Finally, the full damage award should be reinstatéas
Court concludes that Boston Store prevailed ondtginuing
nuisance claim. Section 893.80(3) caps damag&®080 for "any
actionfounded on tort" and a continuing nuisance israstantly
recurring "action."Stockstad v. Town of Rutlan8 Wis. 2d 528, 534,

99 N.W.2d 813, 817 (1959) ("every continuance ontisance ...

12 MMSD also advances the untenable position that ilaatually meant by its
statement "if the plaintiffs win" was win on itsgament that the damage cap does
not apply. This position cannot be reconciled WlMISD's statement shortly
thereafter that Boston Store "can have completendnade relief based on what
they have already alleged." R.371 p.9, A-Ap.187.

13 MMSD suggests that estoppel should not apply scdwas mistake by an
unauthorized person. However, MMSD contemporargaasognized its
statement was inconsistent with the invocatiorhefdap but failed to correct the
"misstatement.” Moreover, the statement was mgddMSD's attorneys who are
authorized to make binding legal representations.

15



gives rise to a new cause of actionsQperseded in irrelevant part by
Wis. Stat. § 88.87.

MMSD argues, relying oVilmot v. Racine County.36 Wis.
2d 57, 400 N.W.2d 917 (1987), that while continumgsances may
be recurringcauses of actiofi.e. claims), § 893.80(3) limits damages
to $50,000 per actionwilmotuses the phrases action and causes of
action interchangeably. And MMSD does not addtiesgroblem of
serial causes of action. Its position would enagar successive
filings; this cannot be the correct interpretatadrihe relationship
between the caps and continuing nuisance claims.

For any one of the foregoing independent reagbissCourt
should find that the trial court erred in reducB@ston Store's
damages to $100,000.

lll.  THERE IS NO CREDIBLE EVIDENCE TO SUPPORT
MMSD'S "CONTRIBUTORY NEGLIGENCE" DEFENSE.

Judge DiMotto was correct when she questioned dlseslfor
the jury's finding of contributory negligence. 3899 p.7, A-
Ap.114. Whether Boston Store knew that it had stouadation
trouble due to fluctuating water levels and reghseme piles before

MMSD's negligent conduct is not the question héBeston Store is

16



not seeking to recover damages for having to repgéles over two
decades agl'. Instead, the question is whether Boston Store was
contributorily negligent and, if so, whether thaghgence caused any
of theclaimeddamage. Because MMSD erroneously conflated
concepts of causation and negligence, the juryakestly concluded
that the answer to that question is "yes." Butghg no basis to
uphold that conclusion for at least two reasons.

MMSD has not pointed to any record evidence sugygst
Boston Store was, or should have been, aware oéthegt its well
allegedly had on the groundwater levels. Thereige. Without
evidence of such notice or knowledge or evidenggesting that an
ordinary building owner would have foreseen thismptex
hygrogeological cause and effect and the resufioigntial for harm,
MMSD has provided nothing to support its suggesti@t Boston
Store was negligent in the "operation and mainte@aaf its well.
And without such a conection, MMSD's evidence shonly an

alternate cause, but not negligence.

1n its Statement of Facts, MMSD includes a sectiotitled "The Boston Store
building and its long history of foundation problgpii' riddled with inaccurate
statements and/or citations to the recd3¢eMMSD Resp. Brat 15-19.See
suprapp. 1-2. MMSD should not be rewarded for failiogorovide proper
citations.
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Boston Store also cannot be deemed negligent taoremetting
the ground; it was at trial and remains undisptited adding water to
the upper levels of soil under the Boston Storeld/bave
exacerbatedhe destructive downdrag forces that were puliivey
timber piles from and destroying the foundatiorihef Boston Store.
SeeR.385 pp.72-73, A-Ap.900; R.385 pp.174-75, A-Ap.926

MMSD attempts to gloss over the issue of "downdiag
footnote, refusing to acknowledge that the dam&geston Store
suffered were primarily due to downdrag, not pde 1See, e.g.
R.385 pp.49-53,63-77, A-Ap.894-95, 898-901; R.3bda| EXs.
1552-018 to 025), A-Ap.1289-96. MMSD does not digpthat a
building owner can do nothing to prevent drowndragwetting
system presents a "Catch 22" situation in thattiialy exacerbtaes
the effect of downdragSeeR.385 pp.72-73, A-Ap.900; R.385
pp.174-75, A-Ap.926. MMSD's only real defense dovddrag was
its theory that none of the reported settlement bappened but the
jury rejected that argument.

As there is no credible record evidence suppotiSD's
contributory negligence defense, this Court shoeletrse and change

the jury's answer to Questions Nos. 4 and 5.

18



IV. THE TRIAL COURT ERRED IN DISMISSING BOSTON
STORE'S INVERSE CONDEMNATION CLAIM.

It is beyond dispute that where there is a "taKipgst
compensation is a constitutional manddierle v. Dane County Bd.
of Adjustment 227 Wis. 2d 609, 622, 595 N.W.2d 730 (1999).
Boston Store alleged in its Amended Complaint, laaslargued ever
since, that MMSD's operation and maintenance obDiaep Tunnel
physically took certain wood piles by draining tireundwater
beneath the Boston Store building.

MMSD does not dispute that Boston Store has a prppe
interest in its wood piles but disputes that Bosstore has a property
interest in underlying groundwater. This Courtyiwasly found that
citizens have a property interest in the groundmagé@eath their
property,E-L Enterprises, Inc. v. Milwaukee Metropolitan 8eage
Dist., 2008 WI App 15, 1 11, 316 Wis. 2d 280, 763 N.tV231, and
the supreme court specifically declined to addtieesssue on appeal.
E-L Enterprises, Inc. v. Milwaukee Metropolitan 8eage District
2010 WI 58, 1 29, 326 Wis. 2d 82, 785 N.W.2d 409.

MMSD also does not dispute that an inverse condéoma

claim may be predicated on "some direct and phlsiterference
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with some parbf the particular piece of property in questioflgiss
v. Milwaukee & L.W.R. Cp69 Wis. 555, 558, 558, 34 N.W. 916
(1887), and that a claim for the taking of woodpiand groundwater
falls under the partial taking doctrine.

Third, MMSD does not contest that a taking oceungn
governmental actions "practically or substantiafigders ... property
useless for all reasonable purposeastidersen v. Village of Little
Chute 201 Wis. 2d 467, 476, 549 N.W.2d 737 (Ct. App6)9
Instead, MMSD summarily contends that there iswidence to meet
this standard, disregarding Boston Store's pri@tion to such
evidence. Boston Store Br. at 69 (citing recordience
demonstrating groundwater underlying Boston Stofiiriated into
Deep Tunnel causing downdrag and pile rot suchdiain timber
piles were no longer able bear any meaningful weagkl thereby
rendered useless).

The supreme court recently addressed an inversieoamation
claim "that arose from a set of facts similar, altgh not identical, to

those here" ife-L Enterprises, In¢.2010 WI 58. Boston Store Br. at

20



70." In E-L, the court reversed a jury verdict in favor of theimtiff
who claimed that MMSD took its groundwater becahseplaintiff
had adduced no evidence of the value of the prppeken—the
groundwater—but instead, sought to recover thdtregwcost of
repair. Id., ] 6-7, 23-24.

Where Boston Store's claim materially differs fr&nt is in its
procedural posture—Boston Store's claims were diseai on
summary judgment—and there is no reason why BdStore should
not be given an opportunity to try its claim, sutiimg evidence
related to a proper measure of damage. Bostoe Stdlined three
measures of damages recognized to be proper imgakases and
identified sample evidence that it would use inggrpof such
measures. Boston Store Br. at 70-71. MMSD doésaaest the
propriety of the measures of damages identifiedrimiead asserts
that Boston Store has "conceded" that it will persgpair costs as its

measure of damages, although it provides no citatiavhere this

> MMSD charges Boston Store with "fundamentally afiag" its theory and
positions: Boston Store has consistently assenadWMSD has taken, by
rendering useless for all reasonable purposespitsl piles and the groundwater
beneath its building, that these facts are sinbilahose irE-L, that this Court's
holding E-L supported its takings claim and that the suprevogt's holding does
not mandate its dismissal. Boston Store has rehaarged these positions and
there is nothing inconsistent about them.
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"concession” was allegedly made. MMSD Resp. B8lat This is
not an argument why Boston Store should be depo¥ech
opportunity to try its claim, submitting evidenceaoproper measure
of damages.

MMSD disagrees thd-L does not require dismissal of Boston
Store's claim. It argues that undet., a constitutional taking will
never arise from destruction of wood pilings causgdewer related
negligence. MMSD Br. at 76. However, nothindgzkk so holds; to
the contrary, the court's repeated notation thapthintiff's claim
failed for lack of evidence about the inherent eadi the property
taken suggests that the claim would have beeneviadndl such
evidence been presented (and argued as the agteomeasure of
damages)E-L, 326 Wis. 2d 82, 11 5, n.5, 24, 25, 27, n.17 429,
Any concerns that Boston Store might pursue anropgr” measure
of damages, although its motives for doing so wdaddinclear, can
be remedied easily with particular remand instarci

V. THE TRIAL COURT ERRED IN DISMISSING BOSTON
STORE'S WIS.STAT. § 101.111 CLAIM.

This Court should reverse the trial court's omiemissing

Boston Store's Wis. Stat. § 101.111 claim. BoStwre's property is
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protected by the statute because it adjoins theepty through which
MMSD's excavation runs. MMSD does not dispute Badton
Store's property adjoins the property on which MM&%id an
easement and through which MMSD excavated. IdstddMSD
argues that the statute does not apply becausxta@ation does not
"touch" the Boston Store, and the Deep Tunnel isand'excavation.”
SeeMMSD Resp. Br. at 85-95. Both arguments misintetrne
Statute.

Section 101.111 does not require that the exaavaite itself
"touch" Boston Store's property; instead, the stgbuotects property
owners from damage caused by excavations on pyoaéjdining
theirs. MMSD suggests its argument is guided bymoon sense, but
under MMSD's interpretation, the statute would capply if the
excavation was made to the limits of a lot lined aot an inch or a
yard removed. The Legislature would not have idéshto protect
only those neighboring properties actually "touchsgan
excavation, but not those adjoining properaéfiectedoy an
excavation.

Indeed Kimberly-Clark Corp. v. Power Authorityhe New

York case cited by MMSD, suggests the same regauttie ordinance
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MMSD finds "similar” to § 101.111—"fairly construgthe enactment
applies to structures near to or in close proxirtotyhe excavation, as
well as those touching the excavated premises any land within
the natural zone of support.™ 316 N.Y.S.2d 68(N¥. App. Div.
1970)*° Similarly, another New York court has held that a
ordinance covering "adjoining structures" shouldcbestrued to
protect property "within the natural zone of sugpprand not
restricted to protect only structures that "tounh éxcavated
premises."Victor A. Harder Realty & Construction Co. v. Lif

New York64 N.Y.S.2d 310, 318-20 (N.Y. Sup. Ct. 1946) (g

city statutorily liable for damage to plaintiff'sqperty separated from
excavated premises by other land). Here, BostoreStproperty
both adjoins the property where the excavation fdake and is

located within the natural zone of support.

1 TheKimberly-Clarkcase is also distinguishable on other groundsilé/tthe court may
have found that, under the circumstances of theg,aie "plaintiff's structures did not
come within these requirements"—being near toJasecproximity to, touching, or

"within the natural zone of support” of the excawator excavated premises—it did not
hold that this "similar provision" applied only whéhe structures "touch” the excavation.
See316 N.Y.S.2d at 73. Further, tkémberly-Clarkjury concluded that the movement
caused by the defendant did not extend to the tiffaproperty and cause damage to the
plaintiff's buildings. See316 N.Y.S.2d at 73-74. Here, the jury concludeat Boston
Store's property was affected by MMSD's actions.
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MMSD's response to the problems posed by its ttimgg
interpretation demonstrates that MMSD "misunderdislf the
statute. SeeMMSD Resp. Br. at 92. Conceding that it is nothmw

excavator's discretion "to define the size of andeation site™ to
determine "which property or buildings may be 'adjgg[,]"" MMSD
argues, instead, that "[c]ourt's [sic] are wellipped to evaluate
competing descriptions of the boundaries of anaeation site' to
determine in a close case...whether buildings opgnty adjoin an
excavation site."Sedd. But excavators are required to give notice to
adjoining property ownerseforethey excavate, and will be liable for
any damage caused by their excavations. MMSDesprdtation
leaves excavators to guess whether a court mighe stay conclude
their excavations 'adjoin' another property orydad litigate the issue
before excavating. It could also leave propertyiess without due
notice if excavators decide their excavations faeénough" away,
and therefore, not "adjoining.” The legislatureldonot have
intended for the application of the statute to deiscertain.
Captioned as "protection of adjoining property aoddings,"
the statute's protection is not limited to thoseperties that "touch”

excavation sites. This does not impose unreasermbitiens on large
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property owners who undertake small excavation®)SD implies,
id. at 91-92, as there would be no liability for pretem or
underpinning because the excavation would not affecadjoining
property.

Further, 8 101.111 applies to the Deep Tunnel. 3IMloes
not dispute that it is an "excavator," and concelasthe statute does
not define "excavation.'See idat 94. Nonetheless, MMSD argues
that 8 101.111 does not apply to it because ihdidengage in
"traditional" from-surface excavatiorbeed. at 94-95. But the
statute applies to all excavators and is not lichtteso-called
“traditional” excavation. If meant to apply to prifrom-surface"
excavations, the Legislature would have used thelsvdrom grade”
instead of "below grade.” § 101.111(3)(b) ("If #aecavation is made
to a depth in excess of 12 feet below grade, toavetor shall be
liable...") It did not. And this litigation posin is directly at odds
with MMSD's pre-litigation documents explicitly regnizing the
application of the statute to the Deep Tunrigte, e. g R.350
(Ex. 112), A-Ap.1262 (correspondence to contrachohdsing “[b]e

further advised that § 101.111 ... specifically gongethis situation
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..."). As MMSD has recognized, 8101.111 appliesdca@ations like
the Deep Tunnet’

Finally, Boston Store's § 101.111 claim is notjsabto
municipal immunity as explained on pages 19-20 @$tBn Store's
Response Brief.

The trial court's decision has no basis in thglage or the
purpose of the statute. Because Boston Storgepyoadjoins the
property through which the excavation runs, itnstected by §
101.111. The trial court's grant of summary judgtsdould be
reversed.

CONCLUSION

For the foregoing reasons, Boston Store respegtfeduests

that this Court rule in its favor on the issuesedion appeal.

" Kimberly-Clarkalso does not address, on any level, whetherrtfisance would have
applied had tunnels been used, as opposed to tlamdwover conduit method. Nothing in
the opinion suggests that the parties "simply asslirthat the ordinance would not have
applied if tunnels were used, as MMSD asseBseMMSD Resp. Br. at 95 n.13.
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RESPONSE TO MMSD'S STATEMENT ON THE FACTS

It is the responsibility of the party advancingagument or
fact to provide this court with proper referenag$he record.Anic v.
Board of Review2008 WI App 71, 1 2, n.1, 311 Wis. 2d 701, 751
N.W.2d 870. "[W]here a party fails to comply witie rule, 'th[e]
court will refuse to consider such an argument Grbthe v. Valley
Coatings, InG.2000 WI App 240, 1 6, 239 Wis. 2d 406, 620 N.W.2d
463 (additional citation omitted).

Many of MMSD's factual assertions do not meet dwursite
standard but due to limited space, a detailedhgstif every
inadequacy is not possible. Boston Store has pacated some
specific examples that have particular bearinghenidsues presented
within the context of its argument below. Othestfagermane to
these appeals also have been set forth in Bostwe'Sbther appellate

briefs.



ARGUMENT

. THE TRIAL COURT CORRECTLY CONCLUDED
THAT BOSTON STORE'S CLAIMS ARE NOT BARRED
BY THE IMMUNITY FOR LEGISLATIVE AND
JUDICIAL ACTS SET FORTH IN WIS. STAT.
§ 893.80(4).

MMSD's principal argument on appeal is that imsnune
from liability to Boston Store under Wis. Stat. $3880(4). MMSD's
argument fails for several independent reasons:

First, it is well-established that under Wiscorsimunicipal
immunity law, a municipality is not immune from tdability for the
negligent operation and maintenance of a sewerngijers. MMSD
advanced its municipal immunity defense with th& wourt and the
trial court, agreeing only in part, ordered thast®m Store would be
limited to presenting only evidence related to MM&Bperation and
maintenance of the Deep Tunnel and that the junylavbe asked
only about negligent operation and maintenance. 3@\&ven chose
the specific date its liability would attach—August1992—over
Boston Store's objection that the date should deeeaThe jury
found, based on voluminous trial evidence, thaifasugust 7, 1992,
MMSD was negligent in its operation and maintenasfcie Deep

Tunnel.



Second, if this Court reinstates Boston Store/srise
condemnation claim or its claim under Wis. Stat08.111, MMSD's
Immunity argument necessarily fails with respedhiase claims as §
893.80(4) applies to neither.

Finally, even if MMSD were correct that Boston 1&fe
evidence of harm was and is "all based on actesifjd, construction,
and implementation of the Deep Tunnel," MMSD Crégpeal Br. at
37, this does not establish that it is entitledrimunity. What
differentiates this case from a traditional "coastion" immunity
case, aside from the fact that it isn't a consioaatase at all, is that
MMSD was on notice that the Deep Tunnel was causint

continues to cause damage to the Boston $tore.

! In addition to these three bases for finding lighiboth the known danger and
professional discretion doctrines should applyhis tase. The known danger
doctrine applies where dangerous circumstancesrigig¢o a ministerial duty to
act. Cords v. AndersqrB0 Wis. 2d 525, 538-42, 259 N.W.2d 672 (1977)Kpa
manager who was aware of unguarded gorge thagmestdanger to hikers but
who failed to place a warning sign or advise hizesuisors of the condition was
not immune)Domino v. Walworth Countyl18 Wis. 2d 488, 490-93, 347 N.wW.2d
917 (Ct. App. 1984) (sheriff's department dispatdiable for failing to have the
department investigate a nighttime report of a dedvinee or notifying the town so
it could investigate):Voss v. Elkhorn Area Sch. Dis2006 WI App 234, 1 22, 297
Wis. 2d 389, 724 N.W.2d 420 (teacher using visimtotting goggles liable for
failing to take any precautions to prevent injury).

The professional discretion doctrine applies whegligence relates to an act of a
professional, rather than governmental nat@®ee Scarpaci v. Milwaukee County
96 Wis. 2d 663, 686-87, 292 N.W.2d 816 (1980).date, Wisconsin courts have



A. MMSD is Not Entitled to Immunity Because It
Negligently Operated and Maintained the ISS.

1. Wisconsin Does Not Provide Municipal
Immunity for Negligent Operation and
Maintenance of a Sewerage Utility.

Wis. Stat. 8 893.80(4) provides that "[n]o suityntee brought
against any [municipal entity] for acts done in &xercise of
legislative, quasi-legislative, judicial or quasdjcial functions."
MMSD contends that its conduct in this case fatidar one of these
four categories—it does not specify which one.

It is well-established in Wisconsin law that a nuipal entity

IS not immune under Wis. Stat. 8893.80(4) for aegligence in

only applied the professional discretion doctrim¢he context of medical
discretion and this Court has indicated that argumthat the doctrine should be
expanded further should not be directed to thisrCddeFever v. City of
Waukesha2007 WI App 266, 1 16, 306 Wis. 2d 766, 743 N.i\828 ("Because
the supreme court has refused to recognize a §siofeal' exception beyond the
medical context, we will not do so.") (additionéhtion omitted). Accordingly,
the issue need not be belabored, but in orderemepve the issue for appeal, the
rationale for the professional discretion doctimaot limited to the medical field
and therefore, the doctrine should not be either.

Similarly, the known danger doctrine was limited_wdl v. Progressive Northern
Ins. Ca, 2002 WI 71, 1 39, 253 Wis. 2d 323, 646 N.W.2d,3d only those
circumstances that are "sufficiently dangerougtjuire an explicit, non-
discretionary municipal response.” Although thmu@ is bound by the
conclusions of the Wisconsin Supreme Court andcetheg, not in a position to
alter this standard, for the purpose of presertliegargument, Boston Store, like
the dissent irLodl, contends that this limiting standard in effedsegrates the
known danger doctrine by rendering it superfluoith Viability for ministerial
acts. See id. 11 49-73 (Bradley, J., dissenting).



operating or maintaining a sewerage systéfiiwaukee Metro.
Sewerage Dist. v. City of Milwauke2005 WI 8, { 56, 277 Wis. 2d
635, 691 N.W.2d 658 [hereinaftsfMSD v. Milwaukep(municipal
immunity "[does] not extend to claims arising fraxegligence in
operating or maintaining” a public works projedflenick v. City of
Menasha200 Wis. 2d 737, 745, 547 N.W.2d 778 (Ct. Ap@apr
("[w]hile the decision to install and provide a svgystem in a
community is a discretionary decision, there igliszretion as to
maintaining the system so as not to cause injurgsaents”).
MMSD disputes thatiIMSD v. Milwauke@ecognizes that the
negligent operation or maintenance of a sewerti€ntitled to
immunity. In that case, MMSD found itself on thier side of the
iIssue—MMSD alleged that it was the victim of a naippal tort and
specifically, that it suffered damage when the failed to repair a
leaky main. 2005 WI 8, 1 9. In arguing to thisu@dhat the City
should not be found immune for negligent mainteeasfats pipe,

MMSD argued as follows:

It is clear that the City has a ministerial duty r@intain its
water main system. This duty reflects the publie'ssonable
expectation that, once the government exercisedistsetion to
construct public works, it will not thereafter pétrthose public
works to become unsafe for use by the public foomhsuch
works were constructedMunicipal liability for property



damage caused by municipal property is hardly waueable. It
is consistent with Wisconsin law with regard to sesvand
highways and roads.

Appellant's Br.MMSD v. MilwaukeeNo. 02-2961, 2003 WL
23837290, at *21, 31 (citinglenick 200 Wis. 2d at 745 artdillcrest
Golf & Country Club v. City of Altoond 35 Wis. 2d 431, 400
N.W.2d 493 (Ct. App. 1986)). Had MMSD not prevdilen these
arguments, which it also made to the Supreme C20é4 WL
3636647, 11 27, 31-32, its arguments would beevaait but that was
not what happened.

In the supreme court's opinion, the court noted ithwould
first address whether the negligence alleged whjgsuto municipal
immunity before turning to the question wheth@riana faciecase
had been established. 277 Wis. 2d 635, { 50.0ilmgdso, the court
noted, with approval, that its prior precedent bathblished that
"immunity 'would not include a failure to maintaas to a condition of
disrepair or defect or a failure to operate™ a dmmdgated., 1 56
(quotingLange v. Town of Norway7 Wis. 2d 313, 320, 253 N.W.2d
240 (1977)), though it would include decisions regay the design of

public works projectsld., T 58.



Based on its overview of its prior precedent, nohehich the
court criticized, it concluded that "when analyzeigims of immunity
under 8§ 893.80(4)...the proper inquiry is to exanthescharacterof
the underlying tortious acts" and that "the Cityyrba potentially
liable [for] its failure to repair the leaking wateain.” Id., 11 59, 61
(emphasis added). The court then remanded fdrdugroceedings,
reasoning as follows: "Since we cannot determihether the City
was on notice that its water main was leaking anddccpotentially
interfere with the use and enjoyment of anothedp@rty, we cannot
conclude whether its duty to repair the leakingmvaas 'absolute
certain and imperative.'ld., 62 (citation omitted).

MMSD pins its argument that it is not subjecthe tourt's
finding of potential liability for negligent operah or maintenance on
this last passage. But the most notable distindigtween this case
and the one iIMMSD v. Milwaukeads that in this case, the record is
replete with evidence that MMSD knew that the D&apnel was
leaking and not only could potentially, but wasuadity interfering

with the use and enjoyment of another's property.

% As a number of judges have noted, jurisprudeniegimg to the interpretation of
Wis. Stat. 8§ 893.80(4), outside of the contextulfz works projects which are



2. The Evidence Submitted at Trial Supports the
Jury's Finding that MMSD Negligently
Operated and Maintained the ISS.

In addition to its erroneous argument that thelimg in
MMSD v. Milwaukedorecloses liability in this case, MMSD also
argues Boston Store did not actually prove negtigeeration or
maintenance but that all of the evidence preseaitéahl related to
the design and construction of the Deep TunnelatWhMSD does
not address is that it specifically stipulated jiln&t opposite. The trial
court asked both parties if they would agree tindeke operation and

maintenance from design and construction by se#tidgte when the

governed by the holdings MMSDandMenick has evolved in a manner that has
reached the point of near diametric oppositiorhtodriginal legislative intent—
which was to codify the abrogation of municipal ionmity but for acts of the
legislature or judiciary Pries v. McMillon 2010 WI 63, 1 91, 326 Wis. 2d 37, 784
N.W.2d 648 (Gableman, J., dissentinggptt v. Savers Prop. & Cas. Ins. Co.,
2003 WI 60, 11 61-64, 75-82, 262 Wis. 2d 127, 66&/12d 715 (Prosser, J.,
dissenting; Bablitch and Crooks concurringge also Baumgardt v. Wausau Sch.
Dist. Bd. of Educ.475 F.Supp.2d 800, 809 (W.D. Wis. 2007) (descglpirdicial
construction of Wis. Stat. § 893.80(4) as "a cwiand expansive exercise of
statutory construction™).

If municipal immunity was still a common law docig, the court would be free to
set the standard. But this immunity, to the exitestill exists in this state, derives
from statute and courts may not overrule the lagisé's policy choice set forth
therein under the guise of statutory interpretatiblowever, this argument is not
appropriately addressed to this Court and accolgiigraised only to prevent an
argument of waiver.



design and construction phase ended and the apeeatd
maintenance phase began:

The Court: Let me ask this question. Do bothsigree that the
date at which, upon which the District began opegat
maintaining and inspecting the tunnel is a critgtakrt date for the
fact finder to use in determining what, if any ast:egligence the
MMSD committed in furtherance of those duties? nsedike
posing the questions (sic) raises the answer.

Mr. Lyons [counsel for MMSD]: Yes.
The Court: So, you agree with that, Mr. Cameli?

Mr. Cameli [counsel for Boston Store]: | do.

R.376 p.4, MMSD-App-0597.

MMSD later proposed to use August 7, 1992, the date
which the construction contractors provided MMSDRhaa certificate
of substantial completion, as the date that woigdrdyuish what acts
were part of design and construction and whatwaete part of
operation and maintenance. R.377 pp.8-9. OvetdddStore's
objection that immunity should have ended at thatgddMSD was
on notice that the Deep Tunnel was causing sigmtiproperty
damage to Boston Store or at a minimum, Octobe 19@ date on
which MMSD had previously indicated constructiored, R.377
pp.3-7; R.376 p.41, MMSDApp-0594, the court acce iMSD's

proposal and ordered that the Boston Store woulthbeed from



presenting evidence of events that occurred be&agrist 7, 1992,
except for the limited purpose of proving notide.377 pp.10-13.

Although the court initially indicated it would peait pre-1992
evidence to prove notice, it changed that posiibinial. The court
repeatedly ruled against Boston Store's efforttomit evidence of
pre-August 1992 events to show that MMSD was orcadhat
groundwater infiltration into the Deep Tunnel wocgkluse and was
causing significant damage to the foundation ofBbston Store
building. See, e.g.R.381 p.153-62; R. 382 pp.132-39, MMSDApp-
0670-75° Thus, the evidence put before the jury at teédted to
conduct that MMSD stipulated would constitute ofieraand
maintenance.

Even had MMSD not stipulated that the evidencegrtes] at
trial constituted evidence related to operation mrahtenance—
presumably to keep out damning evidence pre-datiagtime—the

jury made a specific finding that MMSD's negligemekated to the

% On page 15 of its brief-in-chief, MMSD assertstthadge Kremers told the
parties that Boston Store would be permitted togouvhatever evidence Boston
Store believed related to a ministerial duty of MM&nd he would decide at the
end of trial whether such conduct was immune or wdthough Judge Kremers
made such a statement prior to trial with respecettain ministerial duties, he did
not follow it at trial.

10



operation and maintenance of the Deep Tunnel aaadmclusion is
amply supported by the trial record. At the cosmu of trial, the
court instructed the jury that "[t]he claims indluase involve claims
for negligence based on the operation, maintenandenspection of
the tunnel on or after August 7, 1992[; e]Jvidentewents prior to
August 7, 1992, was admitted and may be considayaau insofar
as it bears on the knowledge of the parties andrecof the parties
after August 7, 1992." R.392 p.44, A-Ap.1056. Teedict
submitted to the jury asked only about MMSD's rgegiice in the
operation or maintenance of the Deep Tunnel anohagpecified

MMSD's date of August 7, 1992:

QUESTION No. 1: On or after August 7, 1992 was the
District negligent in the manner in
which it operated or maintained the
tunnel near the Boston Store?

QUESTION No. 2: Answer the following question ONIify
you answered Question No. 1 "YES™
Was such negligence a cause of the
claimed damage to the Boston Store
foundation?

R. 403 p.1, A-Ap.585.
The jury answered "yes" to both questions, findimgg MMSD
negligently operated or maintained the Deep Tuandlthat

MMSD'’s negligent operation or maintenance of the@&unnel was

11



a cause of the damage to the Boston Store buildtg03 p.1, A-
Ap.505; R.393 p.20, A-Ap.1109. The jury did notdithat MMSD
designed, constructed, or "implemented"” the Deemé&Llin a
negligent way.

MMSD's argument on appeal is in essence that énargh the
jury said that it found that MMSD was negligent peration or
maintenance after August 1992, what it actuallyntbwas that
MMSD was negligent for design and construction praoAugust
1992. More specifically, MMSD argues that the evide submitted
at trial was insufficient to support the jury's amaous conclusion
that MMSD had been negligent in its operation omtegnance of the
Deep Tunnel. MMSD Cross-Appeal Br. at 16.

In reviewing the sufficiency of evidence on app#a relevant
inquiry is whether, under any reasonable view,ghgmany credible
evidence that leads to an inference supportinguityés finding.
Morden v. Cont'l AG2000 WI 51, 38, 235 Wis. 2d 325, 611
N.W.2d 659;see alsdNis. Stat. § 805.14(1) (motion challenging
sufficiency of evidence to support a verdict, oraaswer in a verdict,

may not be granted unless there is no crediblecagiel to sustain

12



finding)." The evidence at trial easily meets this stand&at.
example:

. Richard Stehly, a civil engineer with wide expedemnn soil
and materials engineering, testified that "[tlhes®m Store has
experienced large structural column movementsrastdt of
the operationof the North Shore Tunnetl."Mr. Stehly also
testified that "[i]f theoperationof the North Shore Tunnel
continues under the current conditions, the BoStimne will
experience large structural column movements regufuture
repair." R.385 p.43, A-Ap.893; R.385 pp.33-38, A:891-92;
R.351 (Trial Exs. 1552-003 to 005), A-Ap.1285-87.

. Another expert witness, Dr. Thomas Quirk, obseed
deterioration of the piles in 2001 and opined thatrot could
have occurred in a time period of approximatelyyears, also
coinciding with the Deep Tunnel's operatiddeeR.384,
pp.55-57, 88-89, A-Ap.846, 858ut seeR.384 pp.83-85, A-
Ap.853 (discussion of 10-12 year time period dugngss-
examination).

. Further evidence of MMSD'’s negligent operationiod t
Tunnel came from Mr. Stehly, who opined that durime
period of 1990-2001, with regard to columns at équa
elevation, three times as many columns were regpaine there
was nearly twice as much movement in the columas th the
previous twenty-six year time period. R.385, pp3-A-
Ap.905-06; R.351 (Trial Ex. 1552-041), A-Ap.1298.

*While it is an issue of law that a municipalitynist immune for negligent
operation and maintenance of a public works projbet substance of MMSD's
challenge is to the sufficiency of the evidenceupport the jury's conclusions.

® For purposes of this appeal, "Deep Tunnel" andtiNShore Tunnel" may be
used interchangeably.

® Mr. Stehly also discussed how the foundation reshtaltered or repaired on
several occasions prior to 1990—between the 1a4@'¢®Dr early 1950's and 1990.
SeeR. 385 pp. 94-95, A-Ap. 906; R. 351 (Trial Ex. 18B2), A-Ap. 1299.
However, several of the column repairs or alteretiwere attributed to changes in

13



Mr. Stehly also explained how the settlement delating to
the two sets of columns repaired in 1997 and 26@é&at that
the columns were relatively stable until the ed@92, when
they suffered large settlements and were eventjetHiyrouted
and stabilized, R.385 pp.98-105, 138-43, A-Ap.9874907-
18; R.351 (Trial Exs. 1552-043-051 and 054 to 088),
Ap.1300-08; R.385 pp.138-43, A-Ap.917-18, and how a
topographical survey of the second floor of thdding, drawn
in 2000, corroborates the settlement of the colurapaired in
1997 and 2001seeR.385 pp.144-48, A-Ap.918-19; R.351
(Trial Exs. 1552-071 to 074), A-Ap.1325-28. Thisvement
was contemporaneous with the operation of the Deemel
and Mr. Stehly opined that the large movement wastd the
operation of the tunnelSeeR.385 pp.42-43, A-App893; R.385
pp.42-43, A-Ap.893; R.351 (Trial Ex. 1552-006), AvA345.

Expert testimony also demonstrated that due to MMSD
continued negligent operation of the Deep Tuniel ,Boston
Store would likely continue to suffer damage in fineire,
because the conditions that caused the past damages
continue—"[t]he drawdown from the tunnel continsesliraw
the water down and make this building vulnerablehd-a
sooner or later, the remainder of the columns anmeggto need
to be repaired. R.385, pp.160-61, A-Ap.98@e alsdr.383,
pp.50-51 (hydrogeology expert opining same general
conditions exist today); R.382 p.97, A-Ap.742; RL3%rial
ex. 1550-009),A-Ap.1277.

In addition to this expert testimony, the recovdlence is

more than sufficient to show that MMSD was on neticat the Deep

Tunnel was leaking, that the leaking could potdiytzause

the use of the building including, for example, &mimg the basement for use as
retail space. R. 385 pp. 87-88, A-Ap. 904-05. é8alvcolumn changes were also
done for unknown reasons. R. 385 pp. 94-95, A9Y6.

" This evidence is also discussed in great detdhiston Store's brief-in-chief.
See, e.g.Boston Store Br. at 12-20.

14



substantial damage to Boston Store's propertytlaaidhe leaking
had been occurring long enough that MMSD knew oukhhave
known of the condition and could have remedied & reasonable
period of time. As noted above, when a municigadit’on notice
that its [public utility] [is] leaking and could pentially interfere with
the use and enjoyment of another's property,"stdhaon-immune
affirmative duty to take affirmative steps to rephie leak. MMSD v.
Milwaukee 277 Wis. 2d 635, 1 62.

For example, MMSD admitted that the resident esxgin
advised MMSD's legal services division "that growater intake into
the tunnel construction zone might cause groundvdatavdowns to
occur in the future." R.381 pp.167-68, A-Ap.7370sBon Store also
introduced evidence indicating that MMSD was onaebf the
potential for harm to buildings and structures.civiel McCabe, the
Director of Legal Services for MMSD, confirmed tlaaportion of a
Deep Tunnel planning document referenced poteettiatts that the
it could have on various utilities and structuresder certain
conditions.” R.381 pp.144-45, A-Ap.736.

MMSD also admitted that it was "understood thatgoeat a

drawdown of groundwater from a zone wherein woquitss are

15



located might have a deleterious effect on suchdsoiles if the
wooden piles were otherwise in sound condition39R.pp.15-16, A-
Ap.1041. MMSD was also aware that the "drainageater from the
alluvial layer causes drainage from the overlaymaysh deposits
which, in turn, leads to settlement” and that '{ijé drainage
remained uncontrolled, then subsequent settlenternd dead to
building damage[.]" R.381 pp.171-73, A-Ap.738;381 (Trial Ex.
429).

MMSD was aware that "[o]ther potential effects dosvndrag
on piles, which means that the downward movemetiestettling
soil creates a downward force on the pile, andishig most concern
for older buildings founded on timber piles, thediion of which is
not known." Id. MMSD once even "indicate[d] that liability for
downtown settlement due to water drawdown formeagdistance
away will be accepted by MMSD." R.351 (Trial EXS3, A-Ap.1342
(minutes from a May 26, 1988 meeting statemenB88R pp.36-38.
MMSD has also identified structures at risk assaubteof dewatering
from the Deep Tunnel, designating them as "critstalctures,” and

included Boston Store by name:

16



This category includes those structures that adenain by soft
compressible soils such as the estuarine depdoEits.structures
identified are located within ...the effective dewatg through
of 1,000 feet of the tunnel alignment.

R.351 (Trial Ex. 290), A-Ap.1374; R.381 P.163.

MMSD cites to the testimony of two of Boston Ster@ur
expert witnesses and characterizes their testimsrbeing related to
construction and the Deep Tunnel's exister®eeMMSD Cross-
Appeal Br. at 16-20, 38-41. First, MMSD's contentthat the fact
that Boston Store' expert witnesses' conclusiopsra®on the
existence of the Deep Tunnel advances nothing.rafipa and
maintenance are necessarily predicated on existence

Second, with respect to construction, MMSD focuses
statements that the damage to Boston Store woutlel lheen far less
likely had the Deep Tunnel been lined. In doingMMSD assumes
that tunnel lining is exclusively a matter of desigHowever, this
litigation position is directly at odds with MMSDxanning
documents related to the Deep Tunnel. AccordingKSD's
technical documents, "[m]aintenance may includeoneahof solid
deposits, removal of fallen rock, repair of deteated linings and

placement of concrete lining in deteriorated, wdimreas.” R.381

17



pp.145-48; R.351 (Trial Ex. 206). MMSD may havemonity to
chose a tunnel design that provides that no limiiligoe installed in
certain areas initially but as a matter of maintexea will be installed
upon deterioration of the rock; but this immunityed not extend to a
failure to actually undertake such maintenance wiemessary.

Nothing inHocking v. City of Dodgevil|le2010 WI 59, 326
Wis. 2d 155, 785 N.W.2d 398 holds otherwise Hbtking the court
held that a statute, inapplicable here, that seth fin exception to a
statute of repose for actions resulting from negglignaintenance of a
roadway improvement would not encompass claimshichv
maintenance had been proper but the design oftheovement
caused the damages claiméd., § 49. In so doing, the court noted
that this holding was consistent with the generafigerstood

meaning of "maintenance" as "'the work of keepimigething in
proper condition.™ld., 1 48 (citation omitted). But Boston Store's
argument in this case is that MMSD failed to keepDeep Tunnel in

proper condition.

8 MMSD contends that the use of the word "may" is tocument has some significance,
butMMSD v. Milwaukeenakes clear that a ministerial duty to perfornrective
maintenance is triggered upon notice of leakagepateintial resulting interference with
the use and enjoyment of another's property. 2i&7 2d 635, 1 62.

18



The mere fact that something is designed withagert
anticipated maintenance requirements does not resnidé
requirements elements of design; a car may be medigith the
anticipation that an owner will change the oil pdrcally but if
damage results from a failure to do so, it is masonable to insist
that the true cause was the car's "design flawieetding changes.

Finally and most important, MMSD's argument isptased:
when an appellant challenges the sufficiency ofthidence to
support a jury's finding, "appellate courts sedhshrecord for
credible evidence that sustains the jury's verdiot for evidence to
support a verdict that the jury could have readh#ddid not."
Morden 235 Wis. 2d 325, 1 39. Accordingly, whether tdstimony
of Doctors Turk and Nelson can be said to encomgasigin and
construction is beside the point; the relevant ings whether there
Is evidence to support the jury's finding that MM®&@s negligent in
operation or maintenanc&ee id Here, there is.

B. Wis. Stat. 8§ 893.80(4) Does Not Apply to Eign

Inverse Condemnation or Statutory Causes of
Action.

In the event that this Court reinstates Bostone&tarlaim for

inverse condemnation and/or its cause of actioruds. Stat.
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8 101.111, Boston Store respectfully requeststthaiCourt make
clear in its order for remand that the municipairiomity provided for
in Wis. Stat. § 893.80(4) does not appBee Busse v. Dane County
Reg'l Planning Comm;riL81 Wis. 2d 527, 540, 511 N.W.2d 356 (Ct.
App. 1993) ("Claims based on the taking of privatteperty for

public use without just compensation are not babedovereign
immunity ...") (citingZinn v. State112 Wis. 2d 417, 435, 334
N.W.2d 67 (1983))Crawford v. Whittow123 Wis. 2d 174, 183-84,
366 N.W.2d 155 (Ct. App. 1985) (specific statutprghibition

trumps municipal immunity conferred in Wis. StaB8%3.80(4))’

° In its response brief, MMSD contends that @rawford holding would not be applicable
to claims brought under Wis. Stat. § 101.111 bez#us statutory provision at issue in
Crawfordwas directed to government officers while Wis.tS8101.111 applies
universally. However, the court's reasoning€awford had nothing to do with the fact
that the statute before it pertained to governroffiters; instead, the court found that
because the statute createzpacificobligation, it trumped thgeneralimmunity provided
for under Wis. Stat. § 893.80(4rawford 123 Wis. 2d at 183-84 ("the specific
prohibition against such conduct in sec. 11,33{sStf prevail[s] over the general
immunity granted in sec. 893.80(4)"). There cambeeasonable doubt as to the
specificity of Wis. Stat. § 101.111's requiremer4oreover, MMSD is equally obliged to
comply with statutes that apply universally asibbliged to comply with statutes
specifically directed at government officials.
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C. MMSD Had Knowledge That It Was Causing Harm,
and Should Enjoy No Immunity For The Harm It
Knew It Would Cause Under WIS. STAT. §
893.80(4)"°

Even if MMSD was correct that Boston Store’s evickeof
harm was and is "all ultimately based on the designstruction, and
implementation of the Deep Tunnel,” MMSD Cross-Aaidgr. at 36,
this still does not establish that it is entitledrnmunity. In this state,
it is an undecided question of law "whether murati;mmunity
attached to the planning function should persisienv of subsequent
experience or changed conditions which demonsamatctual and
substantial danger.MMSD v. Milwaukeg277 Wis. 2d 635, 1 60 n.19
(citation omitted)Allstate Ins. Co. v. Metropolitan Sewerage
Comm'n 80 Wis. 2d 10, 17n.5, 258 N.W.2d 148 (1977) (mpthat
court would express no opinion as to "whether mpailammunity
attached to the planning function should persisien of subsequent
experience or changed conditions which demonsaratctual and

substantial danger®}.

191f the Court concludes that there was evidendbérrecord to support the jury's
finding that MMSD was negligent in its operationmaintenance of the Deep
Tunnel from August 1992 forward, the Court needauutress this issue.

1 To the extent that this Court feels that it lattes authority to resolve this
issue—and as the Wisconsin Supreme Court has akprested that it has never
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Although the Wisconsin Supreme Court has twicedetl on
this issuesee id, it has cited to the holding of the Supreme Colirt
California inBaldwin v. California 491 P.2d 1121 (Cal. 1972). In
Baldwin the court concluded that a public entity doesrat#in its
statutory immunity from liability for injury causedal the plan or
design of a public works project where the pladesign "although
approved in advance as being safe, neverthelassantual operation
becomes dangerous under changed physical condititchsat 1122.
Or, in other words, "that the Legislature did naend that public
entities should be permitted to shut their eyeféooperation of a
plan or design once it has been transferred fraragdsint to
blacktop.” Id.

In reaching this conclusion, the court adopteddfiewing
reasoning from the Court of Appeals of New YorRMeiss v. Fote

167 N.E.2d 63, 66-7 (N.Y. 1960):

design immunity persists only so long as conditibase not
changed. Having approved the plan or design, tivergmental
entity may not, ostrich-like, hide its head in tb&ueprints,
blithely ignoring the actual operation of the pl@nce the entity

ruled on the issue, Boston Store believes thatvitall within this Court's authority
to rule on this issue—the default is no immuniBirst, immunity is an affirmative
defense and as such, does not apply unless MMSE2pits application. Second,
it is well settled that under Wis. Stgt893.80(4), liability is the rule and immunity
the exceptionPries 326 Wis. 2d 37, 1 20, n.11.
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has notice that the plan or design, under chandgiqal
conditions, has produced a dangerous condition wbliQ
property, it must act reasonably to correct orvidlie the hazard.

Baldwin,491 P.2d at 1127.

In addition, the court reasoned that its conclusuas
consistent with its prior decision abrogating comniew immunity
and the default presumption that where there iigetce, the rule is
liability and immunity is the exceptiond. at 1128.

Finally, the court reasoned that this conclusios s@nsistent
with other case law recognizing immunity for desagr liability for
maintenance:

The purpose of ..immunity is to keep the judicial branch from
reexamining the basic planning decisions made lscuive
officials or approved by legislative bodies. Howegipervision
of the design after it has been executed is esdlgriperational
or ministerial. Consequently, it is consistenfital liability for
negligence at that level when, as in the instasecéhe actual
operation of the planning decision is examinedhe light of
changed physical conditions.

Id. at 1129 n.9.

The holding inBaldwinis instructive here. Similar to the
Supreme Court of California, the Wisconsin Supré&uoert abrogated
the common law doctrine of municipal immunity, unddiich
municipalities were held immune from tort damagasléss it was

deemed to be engaged in a 'proprietary functiotii@relation
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between the governmental entity and the plaintdwot that of
‘governor to governed,MMSD v. Milwaukeg277 Wis. 2d 635, | 52
(citation omitted), save for acts by a municipalitythe "exercise of
its legislative or judicial or quasi-legislative guasi-judicial
functions." Holytz v. City of Milwaukeel,7 Wis. 2d 26, 40, 115
N.W.2d 618 (1962).

Wis. Stat. 8 893.80(4) is a legislative codificatiof theHolytz
opinion, e MMSD v. Milwauke®77 Wis. 2d 635, 153,and as
such, it is clear that the legislature intende®8.80(4) to confer only
a narrow scope of immunity, leaving in place a pragtion of
liability.** Also similar toBaldwin, Wisconsin recognizes immunity

for design but liability for maintenance. As notadBaldwin,

12 Given that MMSD would not have enjoyed immunity fegligent maintenance
even under the broad common law doctrine of immyusée Christian v. City of
New London 234 Wis. 123, 129, 290 N.W. 621 (1940) (notingtt'[t]he doctrine
of the cases dealing with municipally owned watekgas that the municipality
must use proper care in maintaining the meansoodge and distribution, or
respond in damages to anyone injured"), it wouldmemalous to find it immune
for such conduct under the narrowed scope of Wat. $893.80(4).

'3 Because municipal immunity is conferred by statatber than common law,
MMSD v. Milwaukeg277 Wis. 2d 635, 1 53, the answer to this questi@ne of
statutory construction. "The goal of statutoreiptetation is to determine and
give effect to the legislature's intentState v. Green&@008 WI App 100, 1 6, 313
Wis. 2d 211, 756 N.W.2d 411. A construction tHatflll[s] the intent of a statute
or a regulation [is favored] over a constructioatttiefeats its manifest object."
Stuart v. Weisflog's Showroom Gallery, 12008 WI 22, § 11, 308 Wis. 2d 103,
746 N.W.2d 762.
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"supervision of the design after it has been eatig essentially
operational or ministerial." 491 P.2d at 1129 nT®ere is simply
nothing in the history of § 893.80(4) to suggest the legislature
intended to grant municipalities free license tstfich-like, hide
[their] head[s] in the blueprints, blithely ignogihe actual operation
of [their] plan[s]." See Baldwin491 P.2d at 1127. Accordingly,
municipal immunity for designing a public works et should not
be found to persist when subsequent experienckamged conditions
demonstrate an actual and substantial danger fortiperty interests
of another.
. THE TRIAL COURT CORRECTLY CONCLUDED

THAT MMSD FAILED TO SUBMIT ANY EVIDENCE

AT TRIAL TO SUPPORT ITS STATUTE OF
LIMITATIONS AFFIRMATIVE DEFENSE.

Having decided for strategic reasons to abandoof dtie
evidence it had relied on before trial to supptrstatute of
limitations argument, MMSD now appears to regrat thecision-*
But it knew then, as it does now, that it could detend the case
factually by arguing that none of this settlemergraeally occurred,

and even if it did, it was not caused by MMSD, whsimultaneously

14 Of course, Boston Store does not concede in amyerghat this evidence
actually did support MMSD's position.
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arguing that Boston Store was on notice that MM&Dsed the
damage a long time ago. At the post-verdict hgatime trial court
emphasized the stark change from what MMSD argeéaté trial
with respect to the statute of limitations, and ukter lack of evidence

in the trial record to support the defense:

| heard a lot about that [the statute of limitatipat the summary
judgment motion and a lot of references to somerofblks.
Most notably Bud [Zomboracz]. Then we didn't habout him
at trial and I'm not going to get into speculatagyto why that it.
But it comes back to the question | asked the Dtsat the
beginning of this hearing.

| think it's pretty difficult to understand howeBoston Store
could be responsible for figuring out or knowingthvhich, to

this very day, the District maintains wasn't happgn Which

was that the tunnel in any of its applicationsheit design,
construction, operation, maintenance, whateverwant to call

it, was causing damage to the Boston Store's fdiomda

So, by analogy, here, with the evidence that ting ad to rely

on, the only relevant evidence | think was from Zoenek, ...

who testified that no one ever suggested to hir ttia tunnel

was the cause of Boston Store's settlement probldrmstead,

the only testimony | recall regarding other possibhuses were
pile driving at the Marriott, the building immediy to the east
of the Boston Store, and there was a great defcos on that
by MMSD during Mr. Zdenek's cross-examination.

So that in 1997, | think it is fair to say the tihest anyone could
claim with respect to Mr. Zdenek is that he didsven have a
hunch that MMSD was the cause of this damage. ...

So, | really am at a loss to find anything in teeard to support
the jury's verdict.
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R.394 pp.26-29, MMSD-App-0835-38.

The burden was on MMSD to prove its own affirmativ
defense, which it failed to do. As the trial copirbperly concluded,
there was no evidence in the record upon whichutyecould base a
finding that Boston Store discovered, or in itsreie of reasonable
diligence should have discovered, both the fathefinjuryand that
the injury was probably caused by MMSD's condMSD has not
pointed to any evidence of any objective indicatimirwhich Boston
Store was aware or should have been aware, ofssnalual relation
prior to June 1997. In reality, MMSD spent allitsftime arguing that
none of this settlement really happened, but evierdid, it had
nothing to do with MMSD. The date, June 4, 199@swot even
mentioned by MMSD. The statute of limitations gpeeerdict
guestion should not have been submitted to the g&agR.252 pp. 4-5
(Boston Store objecting to statute of limitationgstion); R.392 pp.
202-204 (Boston Store moving for directed verdittstatute of
limitations defense), and the trial court was cadrte change the

jury's answer to it.
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A. MMSD Had The Burden Of Proving Its Own
Affirmative Defense; It Was Not Boston Store's
Burden To Disprove MMSD's Theory.

MMSD seems to suggest that the onus was on Bostra ©®
disproveMMSD's theory that Boston Store should have disoed its
injury and the cause of that injury before Jun&@@37, instead of on
MMSD to proveit. SeeMMSD Cross-Appeal Br. at 63-67. But as an
affirmative defense, the burden of proving thatdtaute of
limitations expired was MMSD's and MMSD failed tgpply the jury
with the necessary evidence to meet that bur@=eWis. Stat.

§ 802.03(3).

MMSD needed to prove that Boston Store's claimwsextion
or prior to June 4, 1997, and in tort actions,adugé of limitations
period "will not accrue until the plaintiff discorse or in the exercise
of reasonable diligence should have discoveredonigtthe fact of
injury but also that the injury was probably caused bydatendant's
conduct or product Borello v. U.S. Oil Cq.130 Wis. 2d 397, 411,
388 N.W. 2d 140 (1986) (emphasis added). "Discpwecurs when
the plaintiff has information that would constitdkes basis for an
objective belief as to [the] injurgnd its cause."Schmidt v. Northern

States Power Cp2007 WI 136, § 27, 305 Wis. 2d 538, 742 N.W.2d

28



294 (emphasis added). A subjective suspiciontgnough.Jacobs
v. Nor-Lake, Inc.217 Wis. 2d 625, 636-37, 579 N.W.2d 254 (Ct.
App. 1998). Moreover, an "ordinary person" canmexpected "to
take extraordinary steps" in investigating the eanfshis or her
injury. 1d. at 636.

MMSD failed to introduce and has failed to poinst@ourt to
any evidence of "objective information” suggestingt Boston Store
should have discovered the complex, hydrogeologiaase of its
damages, and MMSD's responsibility for it, on ciobe June 4, 1997.
What the trial recordoesshow is that Boston Store's employee,
Joseph Zdenek, was diligently seeking guidance farangineering
firm as to the root cause of the settlement proble@®97, shortly
after Boston Store received a report indicating thare had been
settlement in several columns that had been relgtstable before
1990. SeeR.384 pp.103-106, 108-110, A-Ap.858-60. But thisneo
evidence indicating that either the engineering far anyone else
suggested to Mr. Zdenek that MMSD could be a catisiege harm
before he left in 1998SeeR.384 p.139, A-Ap.867. In fact,

Mr. Zdenek specifically testified that no one etad him that the

Deep Tunnel could have been a cause of the Bostwa Settlement
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problems while he was employed by Boston Stadde. Instead, the
record reflects that, as late as September 206&rgineering firm
believed that pile driving at the nearby Marriatutd be a cause of
column settlement. R.351 (Trial Ex. 2156); R.34140-42, A-
Ap.867-88.

MMSD attempts to gloss over the absence of anyeenie of
objective information suggesting that Boston S&ireuld have
discovered the cause of its damages before Junel98rguing that
evidence that Boston Store had foundation problerttse past, and
"the Zdenek documents the jury requested durindgelations,"
support the jury's finding. But evidence of awasnof past damage
is not equivalent to awareness of the cause addineage at issue, and
the jury requested a wide variety of documentbe"laques exhibit,
purchase agreement ... any Zdenek exhibits and if@atstructures
agreement.” R.393 p.10. The jury could have éd$ethese
exhibits for any number of reasons, and MMSD's gjagion as to the
jury's motivation for requesting these exhibitalighat it is—
speculation. Indeed, none of the Zdenek exhibigpsrt MMSD's

argument, as outlined above. MMSD's argumentsadioimg but
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attempt to sidestep the reality that there is ndexnce in the record to
support its statute of limitations defense.
B. Evidence Of Boston Store's Awareness Of The
Damage Prior To June 1997 Does Not Prove That

Boston Store Should Have Been Aware That MMSD
Was The Cause.

Evidence that Boston Store was aware of the dampageto
June 1997 does not prove that Boston Store kneshiauld have
known that it was caused by MMSD by June 1997And while
MMSD attempts to tell the story as if Boston Stknew of the
settlement for years and did nothing to figurewhat was causing it,
the record (and portions of MMSD's own brief) belieh a
suggestion. Contrary to MMSD's statement thahg#vidence
showed that [Boston Store] became aware of accelgreolumn

settlement beginning in the early 1990s ... arahedsame time that

> MMSD includes a considerable discussion of repa@sle to other buildings in
the 1990's in the factual background portion ofetgponse briefSeeMMSD

Resp. Brat 14-15. While MMSD does not reference this enizk in its argument,
it must be made clear thadneof this evidence was admitted at trial or known to
the jury. Indeed, it was MMSD who objected to BosStore's request to admit
evidence of other building damage at trial andy assult, by party stipulation
before trial, all evidence of damage to other bodd wasexcludedat trial. See
R.211pp.4-5, A-Ap.793-04 (order excluding evidentdamage to other
buildings).
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the Tunnel was completed[‘f'the evidence introduced at trial
actually showed that Boston Store learned of thigesgent at issue in
1996, not the early 1990'SeeR.384 pp.103-106, A-Ap.858-59;
R.351 (Trial Ex. 691), MMSD App-0317 (letter fromgneering
firm reporting settlement, dated June 20, 1996;mmois "were all
very stable before 1990"$ge also supra. 30. Moreover, as noted
above, the evidence shows that in 1997, BostoreStmught guidance
from the engineering firm that was monitoring tleduenns as to what
could be causing the settlement. And, as notedegadMSD's
suggestion that no other causes of settlementstbB&tore were
discussed is refuted by evidence MMSD itself adsditit trial. See
R.384 pp.140-42, A-Ap.867-68 (discussion of pilevitig as potential
cause); R.351 (Trial Ex. 2156).

MMSD's attempt to distinguisiKolpin v. Pioneer Power &
Light Co. 162 Wis. 2d 1, 469 N.W.2d 595 (1991), does na litsl

cause. In botKolpin andGumz v. Northern States Power C2007

1 MMSD's citation to Boston Store's expert's testigmooncerning his pre-trial
analysis of the column monitoring records doessapport its proposition that
Boston Store was aware of accelerating columnesa¢tht in the early 1990's. The
records analyzed by Boston Store's expert werearaplied until the mid- to late
1990's. See, e.gR.351 (Trial Ex. 691), MMSD-App.0317; R.385 p.220,
Ap.937.
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WI 135, 11 7, 41, 305 Wis. 2d 263, 742 N.W.2d 2fiére was
evidence that the plaintiffs either had "hunchesWere told that stray
voltage might be the cause of their problems wettiole the statute
of limitations period, yet the court in each casiéncluded that the
plaintiffs were exercising reasonable diligence aodld not have
objectively known or discovered the actual caugkidentity of the
defendant more than six years before suit was.fifek Kolpin162
Wis. 2d at 26-27¢Gumz 305 Wis. 2d 263, 11 51-55. While here, as
in Kolpin andGumz there was evidence of Boston Store seeking a
probable cause of its foundation trouble, unlik&atpin andGumz
there was no evidence of aftyunch" or suggestion made to Boston
Store that dewatering caused by the Deep TunndM®D might be
the cause prior to June 1993ee Kolpin162 Wis. 2d at 12, 26;
Gumz 305 Wis. 2d 263, 11 7, 41. And contrary to MMSD'
suggestions in its attempt to distinguisblpin, the only evidence in
the record suggests that Boston Steasseeking to discover the

cause of its foundation troubté.

" While MMSD appears to base much of its argumenwiether Boston Store
exercised reasonable diligence, the issue of Bdstore's exercise of reasonable
diligence was never presented to the jury, andiels, she jury answered a
guestion that was not based on the proper legadiatd. SeeR.403 p.2, A-
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C. The Trial Court Was Not Clearly Wrong In
Changing The Jury's Answer.

When including the statute of limitations questwnthe
special verdict, the trial court thought the juryduld do ... the right
thing, which was to say, there just isn't any enaiehere that Boston
Store knew or should have known with reasonablgetitce prior to
June 4, 1997 that the tunnel was what was caulserg problems."
R.394 p.26, MMSD-App-0838. The trial court keenbted that "it's
pretty difficult to understand how the Boston Stooeild be
responsible for figuring out or knowing that whictb,this very day,
[MMSD] maintains wasn't happening[j{., before concluding, "I
really am at a loss to find anything in the rectmrdupport the jury's
verdict[,]" and changing the answer to the statditémitations
guestion from "yes" to "no." R.394, p.29. Thaltdourt was not

clearly wrong in doing so.

Ap.586. Boston Store moved for a directed venditih respect to the statute of
limitations question and objected to the inclusadthe question on the special
verdict. SeeR.392 pp.202-04, A-Ap.1096; R.252 pp.4-5, A-Ap.B@- But

Boston Store also objected to a statute of lindtetiquestion on the ground that
the inquiry must address the exercise of "reasendibyence.” R.252 p.5, A-
Ap.580. Should this Court reverse the trial caurthis issue, notwithstanding the
fact that there is no credible evidence in the mto support the jury's answer,
this Court must also grant Boston Store a new Iiegbuse the question asked of
the jury did not accurately present the properllsgandard.

34



MMSD's emphasis on Boston Store's alleged failogrésent
evidence "that they explored any potential cauberahan the
tunnel ... between the Zdenek-GAS correspondencehentime they
filed suit alleging the Tunnel caused the damagehisplaced.See
MMSD Cross-Appeal Br. at 66. Failure to bring aikl within the
applicable statute of limitations is an affirmatokefense; it was
MMSD's burden to put sufficient evidence in thearekcfor the jury to
conclude that Boston Store discovered or shoule lellacovered not
only its injury, but also that the injury was prbbacaused by
MMSD's conduct by June 1997.And as delineated above, the
evidence in the record shows that Boston Storeexascising
reasonable diligence in trying to ascertain theseanf its damages
and the correct responsible party. Indeed, evieleficited by
MMSD shows that other causes were suggested welthe statutory

period. Given the scientific complexity of connagttunnel

18 Similarly, MMSD's suggestion that Boston Storebisitted no evidence" that
Boston Store's ligitation expert's opinion—that MM$§ conduct cause the damage
to the Boston Store—was not available until Jur@/ldoes not support its cause.
SeeMMSD's Cross-Appeal Br. at 67. First, if anythiftgvas MMSD's burden to
prove that it was availab®eforeJune 1997. But, more importantly, MMSD did
not do that because it cann&ee, e.gR.91 p.10. Impliedly suggesting to this
Court that there was any basis in the record feijuhy to conclude that Boston
Store had the benefit of Mr. Stehly's opinion befdune 1997, or June 2004 for
that matter, is unwarrante&ee id(Stehly testifying that he was retained in
August 2004).
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infiltration to the foundation damage, this was agimple matter of
common sense for Boston Store. Unlike MMSD, wtkobw of the
danger its tunnel posed to downtown buildings fittntommissioned
studies, Boston Store did not have such informatmmcerning
MMSD's conduct, nor did MMSD even disclose the p$karm to
Boston Store. There was no evidence in the rettoethable the jury
to determine that Boston Store discovered or shioale discovered
by June 4, 1997 that MMSD caused the damage timtmelation.
MMSD failed to meet its burden. The trial courbperly recognized
the failure and was not "clearly wrong" when it cgad the jury's
answer.
. THE TRIAL COURT CORRECTLY CONCLUDED

THAT BOSTON STORE'S NOTICE OF CLAIM

SATISFIES THE NOTICE OF CLAIM
REQUIREMENTS OF WIS. STAT. § 893.80(1).

A. MMSD Waived The Notice Of Claim Defense.
The case law is clear that a party may not raisetiae of

claim defense under Wis. Stat. § 893.80 after Hrags have

undertaken substantial pretrial preparation:

The timeliness of [raising a notice of claim defenafter
submitting to jurisdiction] ... has previously beeriticized by
this court and the Wisconsin Supreme Court as ‘amgg ... [It
is] not only violative of "fundamental fairness titbvaste[s] the
resources of the parties and of the court by regyiall to
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continue preparing the matter for a trial when tharty
eventually moving for dismissal knows that the mmatinay
warrant disposition short of a full-blown trial, guyet fails to
alert the court until the proverbial eleventh hdt¥ie continue to
condemn such practices.

Strong v Brushafer 185 Wis. 2d 812, 824 n.8, 519 N.W.2d 668 (Ct.
App. 1994) (citations and quotation marks omitted).

MMSD litigated this case for almost a year and l& lbefore
filing a motion to dismiss based on the allegeddein the notice of
claim!® SeeR.1; R.34; R.35. During that time, MMSD filed an
Answer and an Amended Answer, made several copgaapnces,
filed for and obtained a substitution of the presidudge, and overall
caused the parties and the court system to expdrsdastial
resources on the substantive facts and law ofdbe.SeeR.8, R.10,
R.20, R.26, R.28, R.43 p.3. MMSD not only appedreidre the trial
court on several occasions, it even moved the ¢oynérmit it
additional time to prepare its substantive expepbrts. R.43 p.3. It
was only then that MMSD claimed the case shouldoedbefore the

court. R.34.

¥ The Complaint was filed in June of 2003, and iswat until litigating the case
through October 2004 that MMSD filed its motiondismiss raising the notice of
claim issue.SeeR.1; R.34; R.35.
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By its conduct, MMSD waived the notice of claim elege.
See, e.gFiggs v. City of Milwaukeel21 Wis. 2d 44, 56, 357 N.W.2d
548 (1984) (stating that a motion to dismiss bagszh section
893.80 is "unseemly" after the parties have expetaige sums of
money in litigation). As the trial court statedtlvrespect to MMSD's

litigation of the case and late claim of a defecthe notice of claim:

| think that the defendants in a situation likestshould notify
the court at the scheduling conference [that] weehan issue
here that we think potentially knocks this case right now ...

so we can verify that either we have a seriouslemgé to the
competency of the court or jurisdiction of the dour but let's
get that out of the way before we go down the rofdaving a
regular scheduling order and all of that.

R.369 p.15, MMSDApp-0464f. Wis. Stat. § 802.06(2)(b) ("a
motion making [the defense of lack of capacityue sr be sued]
shall be made before pleadiigemphasis addedj.

As this Court has admonished, litigating a caseexqending
private and public resources in such a situatia tmly violates the
concept of 'fundamental fairness,' it wastes teeurces of the parties
and the trial court. Requiring all participantgtepare the stage for

trial while waiting in the wings with a potentialtispositive motion

2 When MMSD first filed a petition for leave to g in this case, it
characterized the alleged defect in the noticdaifircas creating a lack of capacity
to sue. See Bostco LLC v. Milwaukee Metropolitan Sewerag#itt, Appeal No.
2005AP000134-LV.

38



need not gain judicial acquiescenc&trong 185 Wis. 2d at 825
(internal citations omitted). The pursuit of thatine of claim issue at
such a late date is both "abusive and wastefldl."By its decision to
litigate the case for nearly a year and a half, NDIM&aived any
objection based on any alleged defect in the natiataim.

B. The Trial Court Correctly Concluded That Boston

Store Substantially Complied With The Notice Of
Claim Requirements.

The overall purpose of the notice of claim statsiteo provide
the municipality with "the information necessarydiecide whether to
settle the claim" without litigationDNR v. City of Waukesha84
Wis. 2d 178, 198, 515 N.W.2d 888 (1994) (citationsitted),
abrogated on other grounds in State ex rel. Au@uklv. Town of
LaGrange 200 Wis. 2d 585, 594, 547 N.W.2d 587 (1996). Two
principles are used to measure fulfillment of {hispose.Thorp v.
Town of Lebanor2000 WI 60, 1 28, 235 Wis. 2d 610, 612 N.W.2d
59. First, the notice must provide enough infororato apprise a
governmental entity of the budget it will need &b gside in case of

litigation or settlementld. Second, the court should "construe[] [the

notice] so as to preserve bona fide clainisl.”
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To that end, "only substantial, and not stricinpdiance with
notice statutes is required City of Waukeshal84 Wis. 2d at 198
(citation omitted). The notice of claim must sadially comply
with the following four requirements: "1) statelaimant's address, 2)
include an itemized statement of the relief soughhe presented to
the appropriate clerk, and 4) be disallowed byginernmental
entity." Thorp, 235 Wis. 2d 610,  28.

The main thrust of MMSD's argument is that the cebf
claim listed as claimants the parent corporatidrib® subsidiaries
that actually owned the building. The reason g error was that
the companies were so interrelated that even dffieters and
directors got them mixed up. In any event, thésfhere more than
meet the substantial compliance standard and MM&®iwno way
prejudiced.

On July 19, 2001, MMSD was served with the notitelam,
stating that the downtown Boston Store buildingated at 331 West
Wisconsin Avenue in Milwaukee had been damaged MSId's
nearby Deep Tunnel system. R.46 pp.5-7. MMSD tvas served

with the itemized statement of relief on June 22 R.46 pp.9-11.
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To begin, MMSD had actual notice of the circums&sngiving
rise to the claim. The record is replete with evice that MMSD had
actual knowledge that it was damaging the foundatmf buildings,
including the Boston Store, along West Wisconsieiwe. See, e.g.
R.46 pp.16-55. Regardless, there is no disputdlibanotice and the
itemized statement of relief together put MMSD arice of the
claim asserted by the owners of the downtown BoStone. MMSD
was provided with the address (331 West Wisconsaniie,
Milwaukee), was provided with an itemized statenwnelief, and
was provided with the address of the counsel afrecThe trial

court found:

The subject of the claim, that is the property dgenthat they
were seeking recompense for is the same propery ttie
plaintiffs in this lawsuit are seeking compensation That is,
damage to the same piece of property, allegingytbat clients
damaged that property.

R.369 p.4

Because the underlying purpose of the noticeafrcls to
provide the municipality the opportunity to negtdia settlement,
“[t]he attorney's address is considered the egantalf the claimant's
address for the purpose of the notice of clainmuggdt City of

Waukeshal84 Wis. 2d at 198. Given the opportunity tolakphow

41



the name and address of the attorney in the noticaim was
insufficient, coupled with the fact that both thatine and the lawsuit
alleged continuing damage to the foundation ofdimentown Boston
Store building, MMSD's attorney argued that herddtlknow who to
call because the Plaintiffs' firm "is a large fiemd they have lots of
clients." R.369 p.2. Presumably, MMSD could hatated with the
attorney who signed the notice.

There is no question that the notice "provide[djwegh
information to apprise [MMSD] of the budget it [widlineed to set
aside in case of litigation or settlement.horp,235 Wis. 2d 610,

1 28. MMSD has always been aware of the claindénages by the
owners of the Boston Store, and has always beereavidhe identity
and address of their attorneys. There is no quesiat the trial court

properly construed the notice "'so as to preseBeston Store's] bona
fide claims." Id. (citation omitted). This is clearly a case of
substantial compliance, justifying the trial casidbnstruction of the

notice in a way that preserved the Boston Stom@is lfide claims.
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C. The Notice of Claim Statute Does Not Apply to
Boston Store's Claim under Ws. STAT. 101.111.

Boston Store's claim under Wis. Stat. § 101.1Xibtssubject
to any notice of claim requirement, because theiBpgrocedure set
forth in 8 101.111 displaces the generalized procedet forth in
Wis. Stat. 8 893.80See, e.gGillen v. City of Neenagl219 Wis. 2d
806, 822-23, 580 N.W.2d 628 (1998)esbitt Farms, LLC v. City of
Madison 2003 WI App 122, 1 28, 265 Wis. 2d 422, 665 N.W\3Z9.
Because MMSD itself had a statutorily imposed dutgler § 101.111
to provide written notice to adjoining property aava that its
excavation could harm the foundations of their eesige buildings,
seeWis. Stat. § 101.111(4), the notice of claim d&ata in conflict
and is inapplicableGillen, 219 Wis. 2d at 822. Additionally,
because § 101.111 provides for immediate injuncelief for
MMSD's failure to comply with the statutegeWis. Stat.

§ 101.111(6), the waiting period that would be imed by the notice
of claim statute is in conflict and is inapplicabldesbitt Farms265
Wis. 2d 422, 28 (refusing to "layer" the requiesits of 8§ 893.80(1)

onto specific statutory relief). Regardless of¢bart's analysis
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regarding the notice of claim defense generallystBio Store's claim
under 8 101.111 is not subject to any notice afci@quirement.
IV. THE TRIAL COURT DID NOT ABUSE ITS

DISCRETION IN GRANTING BOSTON STORE'S
REQUEST FOR EQUITABLE RELIEF.

The decision whether to grant injunctive relievésted to the
discretion of the trial courtAllen v. Wisconsin Pub. Serv. Carp
2005 WI App 40, 1 29, 279 Wis. 2d 488, 694 N.W.20 4 A trial
court's decision to grant injunctive relief will b&irmed so long as
the court applied the correct law to the factseard and used a
rational process to reach a reasonable re€ty. of Wisconsin Dells
v. Dells Fireworks, In¢.197 Wis. 2d 1, 15, 539 N.W.2d 916 (Ct. App.
1995).

A. The Trial Court Did Not Abuse its Discretion in

Finding that Boston Store Had No Adequate Remedy

at Law and a Sufficient Likelihood of Irreparable
Harm.

There are two elements a court must find in ordgrant
injunctive relief: "(1) the movant has no adequateedy at law; and
(2) the movant will suffer irreparable harm if timunction is not

granted." Sunnyside Feed Co. v. City of Portag22 Wis. 2d 461,
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472,588 N.W.2d 278 (Ct. App. 1998). In this cabke,trial court
found both of these elements to be satisfied.

Because the jury concluded that Boston Store widkedtly
suffer $6,000,000 in future damage and becauseoB&ibre would,
at most, be compensated for less than 2% of thatiamthe trial
court found Boston Store's remedy at law to beeqadte. R.399
p.10, MMSD-App-0889see also Allen279 Wis. 2d 488, 1 30-32
(an award of some amount of money is not enoughattard must be
adequate).

The trial court also concluded that there was &cseit
likelihood that MMSD's future conduct would causesBn Store
irreparable harm. R.399 pp.10-12, MMSDApp-0889@&iing Allen,
279 Wis. 2d 488, 1 30). MMSD tacitly conceded ibhdtad no
intention of doing anything to prevent or limit tgeoundwater
infiltration into the Deep Tunnel that had causad was expected to
continue to cause significant damage to the BoStore building.
"Irreparable harm" does not mean harm that canadixked, but
instead means harm that is not adequately complensatlamages.
Allen, 279 Wis. 2d 488, { 30. The approximated co$ttoire repairs

is $9,000,000 while compensable damages were timit&100,000.
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R.383 pp.238-42, A-Ap.825-26; R.351 (Trial Ex. 15838), A-
Ap.1336.

On appeal, MMSD relies on immunity and proceduesdul
challenges and does not contend that the evidsnnsdifficient to
support the court's findings. None of MMSD's arguits merit
reversal of the trial court's conclusions.

B. The Trial Court's Injunction Ruling is Not Bar red
by Wis. STAT. §893.80.

First, MMSD argues that the trial court's ordemgirsg Boston
Store's motion for injunctive relief is barred bgriwus subsections of
Wis. Stat. § 893.80. But these arguments do ner evake it out of
the gate. Wis. Stat. 8 802.06(7) provides in r@h¢\part as follows:

CONSOLIDATION OF DEFENSES IN MOTIONS ... If a party
makes a motion under this section but omits thenefrany
defense or objection then available to the partyiciwhthis
section permits to be raised by motion, the paityall not
thereafter make a motion based on the defense jectiin so
omitted

(Emphasis added).

There are limited exceptions to this rule, but inmiyis not
among them.SeeWis. Stat. 88§ 802.06(8)(b)-(d)f. Wis. Stat.
8 802.02(3) (setting forth "immunity" as an affirive defense). A

party does not "retain[] the option of asserting dlefense at his
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leisure, to the detriment of both the plaintiff ahe courts."Trustees
of Cent. Laborers' Welfare Fund v. Lowe®24 F.2d 731, 734

(7th Cir. 1991) (finding waiver under Fed. R. Gi..12 based upon a
party's continuing participation in the litigatiosee also Albany Ins.
Co. v. Almancenadora Somex $S#AF.3d 907, 909-910 (5th Cir.
1993) (holding that a party who files a motion tendiss waives
specified defenses not included in the first mgtidmmerican Ass'n of
Naturopathic Physicians v. Hayhur&27 F.3d 1104, 1106-1107
(9th Cir. 2000)Marcial Ucin, S.A. v. SS Galici@23 F.2d 994,
996-97 (1st Cir. 1983) (defendant had caused "¢ng delay which
Rule 12 was designed to prevent" where defendkat &in
appearance, attended numerous depositions angdats later,
presented defense).

MMSD's claim that it is immune or exempt from inion is
belied by the actions MMSD has taken in this actitdiMSD filed a
motion to dismiss in this case in October 2004ddithot include any
defense based on discretionary immunity in thaionotind did not
include any argument that § 893.80(5) barred BoStone's claim for
equitable relief.SeeR.35. Irrespective of the merits of MMSD's

argument that § 893.80 exempts it from injunctibe, law required
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MMSD to include those defenses in its motion tordss years ago.
MMSD failed to do so and offers no explanation why.

Even were the Court to consider MMSD's argumernétead to

§ 893.80, each one fails on the merits for theaesiexplained below.
1. Wis. Stat. § 893.80(4).

First, MMSD argues that injunctive relief is barneader Wis.
Stat. § 893.80. Specifically, MMSD contends tlne trial court's
equitable power to order a portion of the tunnddeédined is barred
by § 893.80(4), which as noted above provides'thasuit may be
brought against any [municipal entity] for acts don the exercise of
legislative, quasi—legislative, judicial or quasidijcial functions."

For the reasons set forth above, this suit doeshmdtenge actions
MMSD took in the exercise of "legislative, quasgildative, judicial
or quasi—judicial functions."”

Moreover, according to MMSD's own documents, itisigl
concrete lining as needed and not called for irotiggnal
construction plans part of tunnel maintenance. R.381 pp.145-48
("[m]aintenance may include removal of solid depggiemoval of
fallen rock, repair of deteriorated linings andgalmment of concrete

lining in deteriorated, unlined areas."); R.35L&TEX. 206). MMSD
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does not and cannot dispute that there is no imiyunider

§ 893.80(4) for tunnel maintenancilenick 200 Wis. 2d at 745
("there is no discretion as to maintaining the [se@ge] system so as
not to cause injury to residents").

Finally and most fundamentally, nothing in the plEinguage
of § 893.80(4) can be read as a limit on a countisrent power to
fashion equitable relief so as to prevent futunmage to a movant's
property. By its clear terms, § 893.80(4) is atiition on the conduct
for which a municipality may be held liable, not i@ form of
remedy. As MMSD itself stresses, this sectiontémfisuits" not
remedies.

2. Wis. Stat. §893.80(3) and (5).

Next, MMSD argues that the trial court's order, ebhiequires
MMSD to line a portion of its Deep Tunnel, violad4s. Stat.

§ 893.80(3) because it may cost MMSD $10,000,0Gftoply with

that order. Section 893.80(3) provides in releyzt as follows:

Except as provided in this subsection, the amoecwerable by
any person for any damages, injuries or death i action
founded on tort against any [municipal entity] $shadt exceed
$50,000. ... No punitive damages may be allowed coverable
in any such action under this subsection.
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The plain language of § 893.80(3) limits only "draount
recoverable by any person.” The amount it may RED to
comply with the trial court's order is not an "ambtecoverable by
any person."ld.

Even if the language of 8 893.80(3) was less cldSD's
proposed construction that the $50,000 should e t@ refer to the
cost a municipality may spend is not reasonalfi¢hel legislature
truly meant that no lawsuit should burden a mumiltip with more
than $50,000 in costs to it, plaintiffs would rgrebllect anything; a
municipality can easily incur $50,000 in adminigitra costs and
attorney fees alone. To the extent that MMSD bebehat the policy
for the cap cannot be satisfied unless it limitaltoosts of a lawsuit
to a municipal entity to $50,000, it must addréed tssue with the
state legislature. As written, § 893.80(3) doeispnovide such a
limitation.

Finally, as noted above, the last sentence of §3893)
specifies that punitive damages are not recoveiaest a
municipal entity. Clearly, the legislature knewnhto bar specific

types of remedies; it did not do so with respecdhjonctive remedies.
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MMSD's reliance on the exclusivity provision of \W&tat.
§ 893.80(5) does not improve its argument. Se@RH80(5)

provides in relevant part as follows:

Except as provided in this subsection, the promsiand
limitations of this section shall be exclusive atdll apply to all
claims against a [municipal entity].

Id. The parties disagree as to whether § 893.8W@htato apply in
this case at all but what is not in dispute is thate is no other
damage cap other than § 893.80(3) that would patgnapply.
Accordingly, 8 893.80(5) is not at issue.

3. Wis. Stat. § 893.80(1).

MMSD contends that the notice of claim is defectreeause it
does not specify an intention to seek injunctivefe Boston Store is
not now and never has sought an injunction in aidib adequate
monetary relief but always as an alternative. fdigce of claim
itemized damages totaling $10.8 million dollars apdcified that the
itemization "does not constitute an election of eesnand shall not
preclude or prohibit Claimants from taking any otlegal action or
bringing any other legal claims it ... deems neagst seek redress
from matters related to the program constructidiviéies of

MMSD." R.46 pp.6-7, 10, MMSD-App-0089-90,0093.
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Although conceding that strict compliance is najieed and
instead, that the standard is "substantial compéigihorp, 235
Wis. 2d 610, § 28, MMSD nonetheless argues thattanbal
compliance is not satisfied because the noticeamincdid not state
that Boston Store would seek an order for a "nellipuvorks
project."” SeeMMSD Cross-appeal Br. at 75. As an initial matter,
performing repair and maintenance work on the Diaemel hardly
gualifies as a "new public works project”; the Ddagmnel has been
in existence since the early 1990s.

More to the point, MMSD's argument relies on a tamtion
of the phrase "substantial compliance” that is mststent with the
past holdings of the Wisconsin Supreme Court. dtedhabove, in
determining whether a notice of claim meets théstantial
compliance” standard, the court applies a two4gstt First, "[t]he
notice must provide enough information to apprig@eernmental
entity of the budget it will need to set aside ase of litigation or
settlement."Thorp, 235 Wis. 2d 610, § 28. The damage in the notice
totals $10.8 million, which approximates the estidacost of the
injunctive relief sought and the $100,000 actuaikarded.SeeR.46

p.10, MMSD-App-0093; R.382 pp.163-64, A-Ap.757-583005 p.3,
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A-Ap.710. Second, "[t]he notice should also 'bastoued so as to
preserve bona fide claims.Thorp 235 Wis. 2d 610, 28 (citation
omitted). Holding the notice invalid because itSf& use an
inaccurate description, such as "new public workgggt" is not a
construction that preserves bona fide claims.

C. The Trial Court's Injunction Ruling was
Procedurally Proper.

MMSD next attempts to avoid the trial court's imgtian order
by arguing that Boston Store's motion and the tairt's order were
procedurally improper. For the reasons set foeflouw, none of
MMSD's three arguments is availing.

1. Wis. Stat. § 805.16.

MMSD first contends that Boston Store's motionifgunctive
relief is barred under Wis. Stat. § 805.16, whiets she deadline for
parties to file post-verdict motions. This argumeacessarily fails
because Boston Store's motion for injunctive reiefot a post-
verdict motion subject to the filing requiremengs forth in 8 805.16
and in fact, did not ripen until such motions hae decided.
“[Section] 805.16 contemplates trial-related masiernew trial,

evidentiary considerations, etcGorton v. American Cyanamid

53



Co, 194 Wis. 2d 203, 230, 533 N.W.2d 746, 757 (19963oes not
apply to verdict-related motiongd. (petition for attorney fees not
subject to § 805.16 because it "is not trial-relatather, it is verdict-
related as it is predicated on a party's prevajiagy status”).

The motion for injunctive relief was not predicat@dany
ruling made during trial but on the trial courtgimg with regard to
the damage capSee generallfr.280. At the time post-verdict
motions were due, there was no basis for assdtiatgBoston Store
had no adequate remedy at law because the damadeadaot yet
been applied. Had Boston Store filed its motianifgunctive relief
with its post-verdict motions, MMSD would no doui® arguing that
the trial court's injunction order must be reverbedause Boston
Store's motion was premature. Noteably, in additoopraying for
injunctive relief in its Complaint and seeking gmdducing
information related to injunctive relief throughadiscovery, Boston
Store specifically noted in its post-verdict subsioas and at the post-
verdict hearing that it would seek injunctive rélighe damage cap
was applied. R.257 p.4 n.1, A-Ap.620; R.394 pM¥SDApp-

0853.
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Particularly troubling about MMSD's argument thaisBon
Store erred in waiting until after all trial issussre resolved is that
MMSD explicitly agreed to this arrangement. Ateahing on July
15, 2005, the trial court asked MMSD if it had "garpblem with us
sort of putting off the issue of the scope of aniidple relief until
after we have a trial on the underlying claims?i aaunsel for
MMSD responded, "l don't, your Honor." R.372 ppZ8. Having
agreed to leave the issue of injunctive reliefluafter resolution of
the underlying claims, MMSD cannot now complainttBaston
Store delayed improperly in doing $o.

When a motion, such as this, does not seek to ehangrdict
answer or obtain a new trial, it is not a posttim@tion subject to
§ 805.16.See Gorton194 Wis. 2d at 203. Boston Store's motion did
not become ripe until the trial court decided thetips' post-verdict

motions and remitted Boston Store's $ 6,000,00Cag@naward to

2L MMSD contends that Boston Store should have maderaditional” request for

injunctive relief at the time the court deferrediing on the application of the damage.

But it does not explain how or why such a "condiéi5 motion would have made sense:
Because equitable relief requires a showing ofdexaate remedy at law and the court had
just announced that it would defer a ruling on treaty issue, making some kind of
conditional motion would have been bizarre. Thet faat Boston Store intended to seek
injunctive relief as an alternate remedy was eithét when it filed its Complaint. R.1 pp.
12, 18-19 ,23-24. Boston Store was not requiregnew each of its claims each time the
court made a scheduling determination.
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$100,000. Accordingly, the time limits set forth§ 805.16 are
inapplicable and Boston Store's motion was not late

2. Judge Kremers' October 25, 2006 Order was
Not Final.

Next, MMSD argues that Judge DiMotto's injunctioder was
foreclosed because of Judge Kremers' October Zis @fdler.

MMSD contends that the October 25, 2006 order wed &nd
therefore, determined all of the rights of the jesrin the case.

A judgment or order is final only if it "disposettbe entire
matter in litigation." Wis. Stat. § 808.03(1). Ased in this section,
the phrase, "disposes of the entire matter inglitan" turns on: "(1)
whether the document is final in the sense of sultiste law in that it
disposes of all of the claims brought in the litiga as to one or more
of the parties; and (2) whether the document gl fimthe sense that it
is the last document that the trial court intenttegsue in the
litigation." Harder v. Pfitzinger2004 WI 102, § 12, 274 Wis. 2d 324,
682 N.W.2d 398. True finality cannot be manufaetijCascade
Mountain. Inc. v. Capitol Indemnity Cor@212 Wis. 2d 265, 270, 569
N.W.2d 45 (Ct. App. 1997), and how an order igtitis not

dispositive of the issue of finalityHarder, 274 Wis. 2d 324, { 13;
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Wamboldt v. West Bend Mut. Ins. G007 WI 35, § 29, 299 Wis. 2d
723, 728 N.W.2d 670.

The October 25, 2006 order satisfies neither otweefactors
used to determine whether an order is final. Firsid not dispose of
all of the claims brought in the litigation. Bost8tore's motion for
injunctive relief had been pending for over a meattithe time the
October 25, 2006 was signe8eeR.280, MMSDApp-0253-59;
R.305, A-Ap.708-10. The order also was clearlythetlast
document that the trial court intended to issuth@litigation.

Neither the parties nor the court anticipated thatorder would be
dispositive of the Boston Store's motion for injive relief; to the
contrary, it was understood at that point thatrtiwgion for injunctive
relief would be handled by Judge DiMotto and natghiKremers
pursuant to regular judicial rotationSeeR.397 pp.3-4, 26 (Judge
DiMotto notifying parties that she was not yet rgéal rule on Boston
Store's injunctive relief and that Judge Kremeis $igned the order
for judgment in order to preserve his post triakioorulings);see
alsoR.315 (Order Modifying Post-Verdict Order for Juagnt), A-
Ap. 711-12. MMSD has not pointed to any statenbgniudge

Kremers indicating that he intended that his Oat@% 2006 order
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would operate to dismiss or deny Boston Store'san@ts no such
statement exists.

As it is clear that the October 25, 2006 was nlfin the
legal sense, it does not invalidate the trial ceuttling granting
Boston Store's motion for injunctive relief.

3. Boston Store's January 19, 2007 Appeal does
not Require Reversal.

MMSD makes a last ditch challenge to the trial teur
injunction order, arguing that the order was babgdBoston Store's
precautionary January 19, 2007 notice of appealBéston Store
made abundantly clear in the motion accompanyiagribtice of
appeal, Boston Store did not believe that the Gat@b, 2006 order
was final such that an appeal could be taken fidmtinonetheless,
filed its notice to preserve its right to an appaahe event that any
court might find that the October order was in fiwal. See
Appellant-Cross-Respondent's Motion for Determoratf Finality,
or in the Alternative for Remand of the Trial Cofot the Limited
Purpose of Deciding the Pending Motion for InjunetRelief (Jan.

19, 2007).
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In advancing this argument, MMSD contends thattriaé
court lost jurisdiction when the record was transf@ to this Court.
Adopting the deductively unsound reasoning thaabse the
Wisconsin Statutes require that a record includecket sheesee
Wis. Stat. 8 59.40(2)(b), that the record is theked sheet, MMSD
identifies the date the "record” (i.e. the dockedet) was transferred
as January 25, 2007. MMSD is mistaken. The reisondt the
docket sheet alone and the record was not traesfenntil, according
to this Court's own records, September 10, 2001 &dter the
injunction ruling.

D. MMSD Has Had Ample Opportunity to be Heard.

Citing Hoffmann v. Wisconsin Electric Power.C2003 WI
64, 262 Wis. 2d 264, 664 N.W.2d 55, MMSD argues tihe trial
court abused its discretion by failing to consideidence relevant to
the injunction. The primary problem with MMSD'ggament is that
MMSD failed to present the trial court with the @ence that MMSD
argues the trial court failed to "hear."

MMSD had numerous opportunities to present evideaketed
to any alleged difficulty with tunnel lining both &ial and during the

injunction proceedings before Judge DiMotto. FikdMSD had both
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opportunity and motive at trial to rebut Bostonr8te evidence that
the harm at issue reasonably could be abated weéhule of tunnel
lining. MMSD complains that injunctive relief wast at issue at trial
and while that is true, the issue of abatementref@sant to both
nuisance and injunctive relief alik&eeR.403 p.3, A-Ap.587 (jury
asked whether MMSD could abate interference byoresgtsle means
at a reasonable cost).

But MMSD's ability to present evidence relatedhe t
propriety of injunctive relief was not limited tbe trial, as MMSD
would have this Court believe. MMSD had an oppatiuto present
evidence on this issue in responding to Bostone&tonotion for
injunctive relief, but MMSD did not take that oppamity to do so,
instead favoring arguments that the motion was aper legally. See
generallyR.288; MMSDApp-0260-67. After a telephonic hegrin
held after briefing should have been completed, NDMited a letter
with the trial court, arguing that an injunction w be improper and
enclosing two affidavits in support, which were eqgied by the trial
court. See generallfr.293; R.294, MMSDApp-0447-49; R.295. The
trial court also was prepared to consider a subamgtat MMSD

filed without permission and outside the normalrsewf briefing,
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but MMSD voluntarily withdrew its submission foski of sanction.
SeeR.397 pp.27-37; R.303; R.304.

NeitherHoffman nor any of the other cases MMSD cites,
stands for the proposition that the trial coursday not "hearing
evidence" that is not presented to it. Nor do ainghe cases cited
suggest that a trial court is obligated to giveagypa fifth opportunity
to present evidence simply because it has refrenoa doing so in
response to the first four. To the extent thatelveas evidence
bearing on the propriety of the trial judge's orthet she did not
adopt, fault lies not with the judge but with MMSD.

E. Judge DiMotto Did Not Exceed Her Authority As A
Successor Judge.

Finally, MMSD complains that Judge DiMotto exceedhed
authority as a successor judge and cites in suppdg argument to
Cram v. Bachl Wis. 2d 378, 383, 83 N.W.2d 877 (1957).Ciram,
the plaintiff brought a claim in equity for the hfitation of a
contract. Id. at 379. The case was tried to a jury, but astet
noted, at that time, "[t]he verdict of a jury in aguity case is merely
advisory." Id. at 382. The jury found that the contract hadhbee

signed under duress but the presiding judge helithie jury's

61



conclusion should be set asidd. Shortly thereafter, a successor
judge took over the case, granted a motion to eaitat presiding
judge's order and enter judgment based on thesjfingding. Id. The
appellate court held that the successor judge keekeed his
authority, noting that because he was not in atiposio have
weighed the evidence, he was without authoritypjorave the jury's
conclusion.Id. at 383.

The holding inCramis inapplicable because Judge DiMotto
did not engage in weighing the evidence. On p8ges3 of its cross-
apeal brief, MMSD lays out four examples of statete¢hat Judge
DiMotto allegedly made that it contends viola@sm The last two
can be summarily rejected; in the passages quatelde DiMotto
made findings that certain facts were undisputthen facts are not
disputed with conflicting evidence, no weighinghecessary. As
such, courts can (and frequently do in ruling omsary judgment
motions) make determinations that certain factauaddsputed and
thus, may be relied on without live testimony.

However, the first two bullets require more attentas they
are substantively misleading. The first bulletrpancludes the

following quotation:
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it is in fact a no-brainer to conclude that the itead $100,000 is
an inadequate remedy at law It. is amply supported in the
record, in thetrial of thismatter in particular.

MMSD Br., at 92-93 (emphasis in brief). Howevehem this
statement is read in context, it is clear that éuddMotto was
comparing the $100,000 remedy with the $6 milliamage finding
made by the juryand was not herself not making an independent
assessment about the damages sustained. R.39W43DApp-
0888-89.

Judge DiMotto acted well within her authority iocapting
findings of the jury, which unlike those @ramare not merely
advisory, in making &gal determination about the adequacy of the
legal remedy based on the jury's findindaxft and in noting that the
jury's finding—the "it" in the passage above—wasmqdhtely
supported by the record such that she was withahbaity to
disregard it. Although judges who did not headewice cannot fairly
weigh credibility, they are certainly permitteddetermine whether a
jury's finding is supported by admissible evideraqgpellate judges
are asked to do so all the time.

Finally, the second bullet point is perhaps mastliting. In it,

MMSD provides the following heavily doctored quabat
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The District has asserted misconduct, unclean handsased on
the issue of the well.. The well issue came up in expert
testimony during trial. | adopt Plaintiffs’ argument [that Owners’
expert testimony of the well's effect should bedied over the
District's expert].

MMSD Cross-Appeal Br. at 92-93 (emphasis in briéfhe most
troubling part of this alleged quotation is thetpor MMSD made up.
What the Court actually said was "l adopt Plaistifrgument in their
reply brief to the instant motion at pages 10 tiglo@2," and in turn,
the argument set forth on those pages was thaixbert testimony
related to the well was neglevantto the issue of unclean hands in
the context of an injunction. R.291 pp.10-12, MMBpp-0278-80;
R. 399 p.15, MMSD-App-894.

As explained on pages 10 through 12 of the repéf,b
injunctions are inherently forward looking and thegidence of past
alleged wrong doing is "not the kind of 'miscondtitat bears on the
appropriateness of injunctive relief" where thex@a evidence that
such past conduct would contribute to future h&rid. Making
determinations about relevancy is certainly noaeinof fact-finding

subject to the holding i€ram.

22 MMSD had argued that it had submitted evidencettimwell could contribute to future
harm and in reply, Boston Store detailed how thidence MMSD cited did not bear out its
assertion; Boston Store did not reference anysaf\tn experts or suggest that its expert
should be credited over MMSD's expert.
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MMSD presumably combed the transcript of Judge @ithvs
ruling and was unable to locate a single instanaghich Judge
DiMotto actually weighed conflicting evidence andabe credibility
determinations. Instead, she deferred to the &déndings of the
jury and made only legal determinations. Althoggime of her legal
conclusiongelate to the evidence—such as whether facts are in
dispute and whether evidence is relevant—this doébring them
within the prohibition inCram

CONCLUSION

For the foregoing reasons, Boston Store respegtfeduests
that this Court affirm the trial court's conclussaimat MMSD is not
immune from liability to Boston Store under Wisat§ 893.80(4),
that MMSD failed to present any evidence to prasesiatute of
limitations affirmative defense, and that Bostoar8ts notice of claim
is legally sufficient to meet the statutory reqment set forth in Wis.
Stat. § 893.80(1), and rule that the trial coudt vt abuse its

discretion in ordering equitable relief.
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Dated this 8th day of November, 2010.

Reinhart Boerner Van
Deuren s.c.

BY s/Rebecca Kennedy

1000 North Water Street, Suite

2100

Milwaukee, WI 53202
Telephone: 414-298-1000
Facsimile: 414-298-8097

Mailing Address:
P.O. Box 2965
Milwaukee, WI 53201-2965
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