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INTRODUCTION 

EL accuses the District of “re-cast[ing] 

E-L’s takings claim in tort [to] obscure[] the 

real issue:  whether a taking occurred with-

out just compensation.”  EL-Br. 9.  But EL’s 

brief makes clear the tort nature of its claim, 

arguing that the District “should . . . have 

known” of dewatering (id. at 24), should have 

“foreseen” the harm (id. at 20–22), and could 

have avoided the harm through “simple, rela-

tively inexpensive measures” (id. at 1, see 

also id. at 24–25, 30).  In reality, EL’s tort 

claim was re-cast as a “taking” to avoid statu-

tory immunity, as EL’s counsel’s website can-

didly explains, “[t]o avoid government immu-

nity issues, the firm successfully argued that 

MMSD had taken E-L’s groundwater prop-

erty rights without due process of law.”  

Kerkman & Dunn, Summary of Significant 

Cases, at http://www.kerklaw.com/signifi-

cant.html (last visited July 29, 2009).1 

But the tort nature of EL’s claim makes 

inescapable the well-established principle of 

Wisconsin law that consequential damages 

                                        
1  A printout of the webpage is attached to this brief’s 

addendum. 
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committed by a governmental entity—the 

very relief EL seeks here—are not recover-

able as a “taking.”  See MMSD-Br. 17–24.  

Lacking an answer to these authorities, EL 

simply ignores them. 

Instead, EL asks this Court to constitu-

tionalize its tort claim by adopting one of two 

proposed characterizations—either (1) that 

the District’s removal of groundwater on its 

own land amounts to a physical taking of 

“EL’s groundwater,” or (2) that the District’s 

removal of groundwater was a physical occu-

pation of EL’s “right to use” groundwater.  

Neither characterization finds support in 

Wisconsin law.   

Wisconsin law does not bestow exclu-

sive rights in particular amounts of ground-

water, as EL correctly concedes.  And the Dis-

trict cannot be said to have occupied a “right 

to use” groundwater—if there is such a right, 

it is shared by all overlying landowners, in-

cluding the District.  What is more, any inter-

ference with EL’s right to use groundwater 

could not amount to a taking because EL was 

not deprived of all economically beneficial or 

productive uses of its property. 
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ARGUMENT 

I. Fundamental Takings Principles 
Foreclose EL’s Claim. 

Takings occur only when a governmen-

tal entity either (1) physically invades or oth-

erwise permanently interferes with a person’s 

exclusive ownership rights, or (2) deprives the 

person of “all economically beneficial or pro-

ductive use of land.”2  See R.W. Docks & Slips 

v. State, 2001 WI 73, ¶15, 244 Wis. 2d 497, 

628 N.W.2d 781.  Contrary to EL’s conten-

tion, these categories apply to both govern-

ment conduct and regulations that interfere 

with private property rights.  See Loretto v. 

Teleprompter Manhattan CATV Corp., 458 

U.S. 419 (1982) (holding that statute requir-

ing access to building by private cable com-

pany was physical taking). 

Which category applies depends on the 

nature of the government interference.  Inter-

ference with an exclusive right to occupy or 

possess property defines the narrow category 

                                        
2  EL has not made, and could not make, a takings 

claim based on the ad hoc factual inquiry described 
in Penn Central Transportation Co. v. City of New 
York, 438 U.S. 104 (1978).  See MMSD-Br. 42–43.  
EL also concedes that it raises no Fifth Amendment 
takings claim in this action. 
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of physical, per se takings, because interfer-

ence with “rights to possess, use and dispose 

of [property],” as Loretto explains, “is . . . the 

most serious form of invasion of an owner’s 

property interests.  Id. at 435.  When the gov-

ernment invades private property or other-

wise interferes with this exclusive right of 

possession, “the government does not simply 

take a single ‘strand’ from the ‘bundle’ of 

property rights:  it chops through the bundle, 

taking a slice of every strand.”  Id. 

Other government conduct, including 

both regulations limiting how property may 

be used and “government action outside the 

owner’s property that causes consequential 

damages within,” Loretto, 458 U.S. at 428, are 

not per se takings.  To establish a taking of 

this type, the property owner must demon-

strate that the government’s conduct deprives 

the owner of “all economically beneficial or 

productive use of land.”  See, e.g., R.W. Docks, 

244 Wis. 2d at 507, ¶15; Wis. Power & Light 

Co. v. Columbia County, 3 Wis. 2d 1, 87 

N.W.2d 279 (1958) (discussing incidental de-

struction of property); Lingle v. Chevron 

U.S.A. Inc., 544 U.S. 528, 537–38 (2005) (dis-
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cussing regulatory takings principles); United 

States v. Willow River Power Co., 324 U.S. 

499, 510 (1945) (government reduction of 

river highwater level not a taking).   

The requirement that one show depri-

vation of all economically beneficial or pro-

ductive use of the land is based on the recog-

nition that only non-invasive “actions that are 

functionally equivalent to the classic taking 

in which government directly appropriates 

private property or ousts the owner from his 

domain” can constitute a taking.  Lingle, 544 

U.S. at 539.  Conversely, non-invasive action 

that causes only incidental impairment of the 

property’s value is not a taking.  See Howell 

Plaza, Inc. v. State Highway Comm’n, 92 Wis. 

2d 74, 89, 284 N.W.2d 887 (1979).   

In deciding whether non-invasive gov-

ernment conduct deprives an owner of all eco-

nomically beneficial or productive use of her 

property, “this Court focuses . . . on the na-

ture and extent of the interference with rights 

in the parcel as a whole.”  See R.W. Docks, 

244 Wis. 2d at 513, ¶25 (quoting Penn Cent., 

438 U.S. at 130–31 (emphasis added)). 
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II. The District Did Not Invade or Oc-
cupy EL’s Property. 

A. The District Removed 
Groundwater on Its Own 
Property.  

EL casts its takings claim solely as a 

physical taking, yet concedes that the District 

never entered its land.  EL-Br. 21.  It bases 

its claim on the District removing groundwa-

ter from beneath the District’s property—not 

EL’s.  See, e.g., id. at 30.  This properly ends 

EL’s physical taking claim:  EL does not al-

lege the necessary interference with an exclu-

sive right of possession or occupation of its 

property.  Cf. W.H. Pugh Coal Co. v. State, 

157 Wis. 2d 620, 629, 460 N.W.2d 787 (Ct. 

App. 1990). 

EL attempts to construct a “physical” 

taking by arguing that the District caused a 

“permanent taking of E-L’s groundwater.”  

EL-Br. 30 (emphasis added); see also id. at 

21.  But that misconstrues Wisconsin law.  

Groundwater can, and does, reside under and 

move freely beneath many parcels, each of 

which may have a different owner.  All land-

owners have a “right” to use groundwater, 

subject to state regulation, and that right is 
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constrained only by the nuisance-law princi-

ple that the use cannot be both unreasonable 

and injurious to neighboring users.  See State 

v. Michels Pipeline Constr., Inc., 63 Wis. 2d 

278, 302–03, 217 N.W.2d 339 (1974).   

That the District’s removal of ground-

water was unreasonable does not mean that 

the District used EL’s groundwater—neither 

EL nor the District own the groundwater in 

the ground.  It means only that the District’s 

removal might have been a nuisance.  Id. 

And EL does not complain of losing all 

access to groundwater.  It instead claims the 

District decreased the amount of groundwa-

ter, thereby causing damage to its building.  

Id.   

While this negative economic effect 

might state a nuisance claim, as described in 

Michels, it does not state a claim for a per se 

taking by physical invasion or occupation.  

The District’s groundwater removal did not 

interfere with EL’s possession of its building 

or any other exclusive property right.  Absent 

interference with an exclusive property right, 

there can be no physical taking.  See R.W. 

Docks, 244 Wis. 2d at 508, ¶18.  
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B. A “Right to Use” Groundwater 
Cannot Support EL’s Takings 
Claim. 

EL alternatively argues that its taking 

claim is based on a “right to use” groundwa-

ter.  This right to use groundwater cannot be 

an exclusive right—all neighboring landown-

ers enjoy the same right, and, as EL acknowl-

edges, the state also “has an interest” (EL-Br. 

15) in the groundwater.  Thus, a “right to use” 

groundwater is at most one among several 

non-exclusive sticks of property rights.  And 

government regulation or interference with 

the exercise of that claimed right is not, 

therefore, a per se taking.  R.W. Docks, 244 

Wis. 2d at 508, ¶18; Loretto, 458 U.S. at 435. 

Michels limits property owners’ right to 

use groundwater by imposing a nuisance tort 

duty.  See Michels, 63 Wis. 2d at 297.  This 

tort duty—which EL seeks to transform into 

a “right” in support of its takings claim—is 

not actionable as a taking.  See Hoene v. City 

of Milwaukee, 17 Wis. 2d 209, 116 N.W.2d 

112 (1962) (damage from government conduct 

constituting nuisance not a taking).  

In addition, Michels cannot be read to 

create an affirmative property right in a par-
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ticular level of groundwater.  To the contrary, 

it expressly rejected the “rule of correlative 

rights” under which “the rights of all land-

owners over a common basin . . . are coequal 

or correlative, and one cannot extract more 

than his share . . . where others’ rights are in-

jured thereby.”  63 Wis. 2d at 299.  By instead 

imposing a nuisance duty, the Court “pre-

serve[d] the basic expression of a rule of 

nonliability—a privilege if you will—to use 

groundwater beneath the land.”  Id. 

Subject to Michels’ nuisance duty, all 

overlying landowners have a right to use 

groundwater, which EL casts as “akin to a ri-

parian right.”  EL-Br. 16.  Regardless, be-

cause the right to use groundwater is not ex-

clusive, it is not “one of the most essential 

sticks in the bundle of rights that are com-

monly characterized as property.”  Loretto, 

458 U.S. at 433.  Consequently, government 

interference with this right could only 

amount to a taking if the interference de-

prived an owner of “all economically benefi-

cial or productive use[] of land.”  R.W. Docks, 

244 Wis. 2d at 507, ¶15.  EL, which continued 
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to rent its building, cannot make that show-

ing. 

EL places misplaced reliance on 

McNamara v. City of Rittman, 838 N.E.2d 

640 (Ohio 2005), to support its per se takings 

claim.  While McNamara’s facts are similar, 

the certified question presented to the Ohio 

Supreme Court was materially narrower:  

“Does an Ohio homeowner have a property 

interest in so much of the groundwater lo-

cated beneath the land owner’s property as is 

necessary to the use and enjoyment of the 

owner’s home?”  Id. at 643.  The court ex-

pressly did not go beyond this question to de-

cide whether there was a taking:  “Whether 

there were takings in these two cases is not 

for us to decide.”3  Id. 

Based on an earlier Ohio decision 

adopting the “reasonable use” provision of 

RESTATEMENT (SECOND) OF TORTS §858 

(1979), McNamara held that reasonable use 

                                        
3  Whether the conduct at issue in McNamara consti-

tuted a taking under the U.S. Constitution (which 
differs materially from the Ohio Constitution, (see 
MMSD-Br. 43 n.4)), was never resolved, because the 
Sixth Circuit ultimately ruled that the claim was 
time-barred.  See McNamara v. City of Rittman, 473 
F.3d 633, 638–39 (6th Cir. 2007). 
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of groundwater was a right enjoyed by land-

owners.  838 N.E.2d at 644–45.  But the 

RESTATEMENT section on which McNamara 

relies includes a correlative rights component 

that was absent from the draft RESTATEMENT 

language adopted by this Court in Michels. 

Contrast id. at 644 (noting Ohio’s adoption of 

correlative rights principle that “the with-

drawal of ground water exceeds the proprie-

tor’s reasonable share of the annual supply or 

total store of ground water”), with Michels, 63 

Wis. 2d at 299 (rejecting “rule of correlative 

rights”).   

Wisconsin, unlike Ohio, does not bestow 

on each landowner the right to a particular 

“share” of a “total store of groundwater.”  

Rather than imposing liability for dispossess-

ing a neighbor of her particular groundwater 

“share,” Wisconsin simply makes one who in-

jures others by using an excessive amount of 

groundwater liable in nuisance for the injury.  

Michels, 63 Wis. 2d at 299. 

Furthermore, McNamara states that, 

under Ohio law, “the right to withdraw 

ground water . . . is one of the fundamental 

attributes of property ownership and an es-
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sential stick in the bundle of rights that is 

part of title to property.”  838 N.E.2d at 635 

(emphasis added).  But, under Wisconsin (and 

federal) law, the effect on one “stick in the 

bundle” of property rights—rather than the 

effect on the property as a whole—is not what 

matters for takings purposes.  R.W. Docks, 

244 Wis. 2d at 513, ¶25.   

What EL argues for here—subdividing 

the property into component rights and ask-

ing whether government conduct affected the 

right to use one segment—has been rejected 

by this Court and by the U.S. Supreme Court 

as a proper method for determining whether 

a taking occurred:  “‘[A] claimant’s parcel of 

property [cannot] first be divided into what 

was taken and what was left for the purpose 

of demonstrating the taking of the former to 

be complete and hence compensable.’”  R.W. 

Docks, 244 Wis. 2d at 514, ¶26 (quoting 

Concrete Pipe & Prods of Cal., Inc. v. Constr. 

Laborers Pension Trust for S. Cal., 508 U.S. 

602, 642–44 (1993)).  Because the District’s 

conduct interfered (at most) with only a por-
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tion of EL’s property, EL cannot recover in 

takings.4   

III. Foreseeability of Injury Does Not 
Preserve EL’s Takings Claim. 

EL also argues that a physical taking 

occurred here because the District’s pumping 

of groundwater had the “unintended but fore-

seeable consequence” of “drying out and rot-

ting . . . EL’s piles . . . resulting [in a] loss in 

value of EL’s building.”  Id.  This misunder-

stands takings law, as EL’s statement that “a 

taking is determined by the effect of a gov-

ernment action, not the government’s intent” 

(EL-Br. 19) demonstrates.   

Although foreseeability may be relevant 

to whether property has been taken for public 

use, see Wisconsin Power, 3 Wis. 2d at 7, fore-

seeability is irrelevant to whether govern-

ment conduct constitutes a taking.  What 

matters is the effect of government conduct: 

                                        
4  That government interference with a single, non-

exclusive property right does not equate to a taking 
defeats EL’s reliance on Dugan v. Rank, 372 U.S. 
609 (1963), which pre-dates that principle’s adop-
tion.  Griggs v. Allegheny County, 369 U.S. 84 
(1962), which EL also cites, is inapposite.  There, 
the government’s operation of an airport resulted in 
a taking because it rendered the plaintiff’s property 
wholly uninhabitable.  Id. at 87. 
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[i]t is well established that the 
constitution measures a taking of 
property not by what a state says, 
or by what it intends, but by what 
it does.  It is the effect of the 
state’s action that triggers the 
Just Compensation Clause, not 
the intent of the government in 
taking the action which led to the 
deprivation of private property 
rights. 

Zinn v. State, 112 Wis. 2d 417, 430, 334 

N.W.2d 67 (1983) (citations omitted). 

Nor is EL’s foreseeability argument well 

supported by the authorities on which it re-

lies.  In Dahlman v. City of Milwaukee, 131 

Wis. 427, 438, 111 N.W. 675 (1907), the tak-

ing consisted of conduct that had the effect of 

seizing an actual physical portion of land.  

EL’s conclusory statement that “[t]he distinc-

tion between soil support in Dahlman and 

groundwater support for E-L is a distinction 

without meaning” (EL-Br. 21) ignores the fact 

that owners enjoy exclusive possession rights 

in land, but not in groundwater.  See supra 

Part I.   

Similarly, in Price v. Marinette & Me-

nominee Paper Co., 197 Wis. 25, 221 N.W. 381 

(1928), the plaintiff was permanently de-
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prived of his exclusive right of possession 

when a corporation with condemnation au-

thority flooded his property.  Id. at 26–27; see 

also Wikel v. State Dep’t of Transp., 2001 WI 

App 214, ¶¶13–14, 247 Wis. 2d 626, 635 

N.W.2d 213 (government-caused flooding 

damage allegedly rendered home uninhabit-

able).  In Zinn, the takings claim was explic-

itly based on the fact that the state had taken 

actual title to part of plaintiff’s property.  112 

Wis. 2d at 422.  And, in Pugh, the county oc-

cupied the property to the plaintiff’s exclu-

sion.  157 Wis. 2d at 627.   

Nothing similar occurred here.  EL re-

mained in complete possession of its property 

and made beneficial use of it.  While the jury 

found  that the District’s groundwater re-

moval damaged EL’s property, that economic 

interference with EL’s property is not, as a 

matter of law, a physical taking.  See supra 

Part I.  EL’s attempt to direct the Court’s fo-

cus to the District’s “intent” and “foreseeable 

consequences” only underscores that its claim 

is really one for nuisance.   
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IV. EL’s Tort Allegations Are Not Ac-
tionable as Inverse Condemnation. 

Section 32.10 “protect[s] property own-

ers against the slothful actions of a condem-

nor which, having constructively taken an 

owner’s property, is in no hurry to compen-

sate the owner.”  Maxey v. Redevelopment Au-

thority of Racine, 94 Wis. 2d 375, 393, 288 

N.W.2d 794 (1980).  It requires the court “to 

make a finding of whether the defendant is 

occupying property of the plaintiff without 

having the right to do so.”  Wis. Stat. §32.10 

(emphasis added). 

No §32.10 claim is available.  The Dis-

trict never occupied EL’s property, and EL 

does not—and cannot—argue that a tradi-

tional exercise of eminent domain supports 

its takings claim.  See Zinn, 112 Wis. 2d at 

433.  

The authorities on which EL relies sup-

port the District.  In Wikel, a §32.10 claim 

was allowed to proceed on plaintiff’s allega-

tion that the government’s actions rendered 

her home “uninhabitable and unsaleable.”  

Wikel, 247 Wis. 2d at 635, ¶17.  And the claim 

in Maxey depended on the fact that the gov-
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ernment’s denial of a theater license “de-

prived Maxey of a substantial portion of the 

beneficial use of his leasehold interest.”  

Maxey, 94 Wis. 2d at 390.  EL’s inability to 

show a similar actual or constructive occupa-

tion dooms its §32.10 claim.  See Howell 

Plaza, 92 Wis. 2d 74. 

CONCLUSION 

This Court should reverse the judgment 

of the court of appeals and remand for entry 

of judgment in favor of the District. 
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