
 
 

I N THE SUPREME COURT 
OF THE STATE OF WI SCONSI N 

 
 
I n t he Mat t er  of  Judi c i al  Di sci pl i nar y 
Pr oceedi ngs Agai nst  t he  
Honor abl e Mi chael  J.  Gabl eman,   
 
            2008AP002458- J 
 
Wi sconsi n Judi c i al  Commi ssi on,  
  Compl ai nant ,  
 

v.  
 
The Honor abl e Mi chael  J.  Gabl eman,  
  Respondent .  
 
 
 

ON APPEAL FROM THE FI NDI NGS OF FACT,  CONCLUSI ONS OF LAW,  
AND RECOMMENDATI ON OF DI SCI PLI NE 

OF THE JUDI CI AL CONDUCT PANEL,  
HARRY G.  SNYDER,  PRESI DI NG JUDGE 

 
 
 

BRI EF AND APPENDI X OF THE WI SCONSI N JUDI CI AL COMMI SSI ON 
 
 
 

James C.  Al exander  
At t or ney at  Law 
St at e Bar  No. :  01013971 
110 East  Mai n St r eet  
Sui t e 700 
Madi son,  WI   53703- 3328 
Tel ephone:   ( 608)  266- 7637 
 

RECEIVED
01-08-2010
CLERK OF SUPREME COURT
OF WISCONSIN



 i  

TABLE OF CONTENTS 
 PAGE 

TABLE OF AUTHORI TI ES i i  

STATEMENT OF THE I SSUES PRESENTED FOR REVI EW i v 

STATEMENT ON ORAL ARGUMENT AND PUBLI CATI ON i v 

STATEMENT OF THE CASE  

I .  NATURE AND PROCEDURAL STATUS OF THE CASE 1 
 

I I .  PANEL' S FI NDI NGS,  CONCLUSI ONS OF LAW 2 
AND RECOMMENDATI ON  
 

I I I .  STATEMENT OF FACTS 3 
 

ARGUMENT   

I .  THE PANEL' S CONCLUSI ON OF LAW THAT THE  8 
ADVERTI SEMENT DOES NOT VI OLATE  
SCR 60. 06( 3) ( c)  I S ERRONEOUS 

 
 A.   THE ADVERTI SEMENT CONTAI NS A FALSE 8 
        STATEMENT OF FACT I NTENTI ONALLY MADE   
 
 B.   THE COURT MUST LOOK AT THE WORDS I N THE  11 

        ADVERTI SEMENT I N THE CONTEXT THEY WERE 
       MADE TO DETERMI NE WHETHER THEY MI SREPRESENT   

 
 C.   THE MAJORI TY OPI NI ON OF THE JUDI CI AL 15 
        CONDUCT PANEL MI SI NTERPRETS SCR 60. 06( 3) ( c)  

 
I I .  SCR 60. 03( 3) ( c)  I S CONSTI TUTI ONAL 16 
 

 A.   POLI TI CAL SPEECH THAT I S KNOWI NGLY FALSE 16 
        OR MADE WI TH RECKLESS DI SREGARD I S NOT 
        PROTECTED SPEECH 
 
 B.   SCR 60. 06( 3) ( C)  SERVES A COMPELLI NG STATE 20 
        I NTEREST OF THE HI GHEST ORDER   

 
CONCLUSI ON 22 

CERTI FI CATI ON 23 

CERTI FI CATE OF COMPLI ANCE 24 



 i i  

TABLE OF AUTHORI TI ES 

 
CASES:  PAGE 

Buckl ey v.  Val eo,  424 U. S.  1 ( 1976) . . . . . . . . . . . . . . . . . . 18 
 
But l er  v.  Al abama Judi c i al  I nqui r y Commi ssi on, . . . . . . . 18 
 802 So.  2d 207 ( Al a.  2001)  
 
Caper t on et  al .  v .  A. T.  Massey Coal  Co. ,  I nc. , . . . . . .  21 
 et  al .  556 U. S. ___,  129 S. Ct .  2252 ( 2009)  
 
I n r e Chmur a,  461 MI CH 517,  . . . . . . . . . . . . . . . . . . . . . 17,  20 
      608 N. W. 2d 31 ( 2002)  
 
Feder al  El ect i on Comm' n v.  Wi sconsi n Ri ght . . . . . . . . . . . 18 
 t o Li f e,  I nc. ,  551 U. S.  449 ( 2007)  
 
Fr i nzi  v.  Hanson, 30 Wi s.  2d 271, . . . . . . . . . . . . . . . . . . . . .  13 
 140 N. W. 2d 259 ( 1966) 
 
Gar r i son v.  St at e of  Loui s i ana,. . . . . . . . . . . . . . . . . . . . 16- 17  
            379 U. S.  64 ( 1964)  
 
Mei er  v.  Meur er , 8 Wi s.  2d 24,  98 N. W. 2d 411 ( 1959) . . . 13 
 
Mi l sap v.  Jour nal / Sent i nel , 100 F. 3d 1265. . . . . . . . . .  13- 14 
 ( 7t h Ci r .  1996)  
 
New Yor k Ti mes Co.  v.  Sul l i van, 376 U. S.  254 ( 1964) . . .  16 
 
Ri cker t  v.  St at e of  Washi ngt on, . . . . . . . . . . . . . . . . . . . 19- 20 
161 Wash.  2d 843,  68 P. 3d 826 ( 2007)  
 
Thomas v.  Col l i ns ,  323 U. S.  516 ( 1945) . . . . . . . . . . . . . . . 18 
 
Weaver  v.  Bonner ,  309 F. 3d 1312 ( 11t h Ci r .  2002) . . . . . . 18 
 
 
 
 
 
 
 
 
 



 i i i  

STATUTES:  

Wi s.  St at .  § 757. 81( 4) ( a) . . . . . . . . . . . . . . . . . . . . . . . . . i v ,  1 

Wi s.  St at .  § 757. 85( 5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Wi s.  St at .  § 757. 91. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

 

 

SUPREME COURT RULES:  

SCR 60. 06( 3) ( c) . . . . . . . . . . . . . . . . . . . . . i v ,  1,  2,  8,  10,  13,   
                                     15,  16,  17,  18,  20 
 

 

OTHER:  

Bl ack,  Max.  The Labyr i nt h of  Language.  . . . . . . . . . . . . . 11.  
    New Yor k:   Pr ager ,  1968.  pp 52- 53.   

 

Rest at ement  Second of  Tor t s § 563 ( 1977) .  . . . . . . . . . . . 13 

 

 

 

 

 

 

 

 

 

 



 i v  

STATEMENT OF THE I SSUES PRESENTED FOR REVI EW 

 
 I .   Di d t he Honor abl e Mi chael  J.  Gabl eman wi l l f ul l y  

v i ol at e SCR 60. 06( 3) ( c) ,  Wi sconsi n Code of  Judi c i al  Conduct  

dur i ng hi s 2008 campai gn f or  el ect i on t o t he Wi sconsi n 

Supr eme Cour t  and t her eby engage i n j udi c i al  mi sconduct  

pur suant  t o Wi s.  St at .  § 757. 81( 4) ( a) ? 

 

 Answer ed by t he Judi c i al  Conduct  Panel :   No.  

 

 I I .   I s  SCR 60. 06( 3) ( c)  const i t ut i onal ? 

 Not  answer ed by t he Maj or i t y.   Answer ed No by Judge 

Fi ne' s concur r ence.    

 

STATEMENT ON ORAL ARGUMENT AND PUBLI CATI ON 

 
 Char ges of  j udi c i al  mi sconduct  i nvar i abl y gener at e 

subst ant i al  i nt er est  on t he par t  of  t he publ i c,  t he 

j udi c i ar y,  and t he Bar .   The Judi c i al  Commi ssi on bel i eves 

t hat  or al  ar gument  i s  i mpor t ant  i n deci di ng t he i ssues 

pr esent ed i n t hi s case and wi l l  assi st  t he Cour t  i n 

under st andi ng t he posi t i ons of  t he par t i es and i n r eachi ng 

a f ai r  deci s i on.    

 The Judi c i al  Commi ssi on bel i eves t hat  t he deci s i on 

shoul d be publ i shed because of  i t s  st at ewi de i mpor t ance.   
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STATEMENT OF THE CASE 

 
I .   Nat ur e and Pr ocedur al  St at us of  t he Case.  

 
 Thi s case i s an or i gi nal  act i on i n t he Supr eme Cour t  

pur suant  t o Wi s.  St at .  § 757. 85( 5) .   The Judi c i al  

Commi ssi on ( " Commi ssi on" )  i ni t i at ed t he act i on by f i l i ng a 

f or mal  compl ai nt  on Oct ober  7,  2008,  al l egi ng t hat  t he 

Honor abl e Mi chael  J.  Gabl eman ( " Judge Gabl eman" ) when he was 

a c i r cui t  cour t  j udge f or  Bur net t  Count y Ci r cui t  Cour t  

wi l l f ul l y  v i ol at ed SCR 60. 06( 3) ( c) ,  Wi sconsi n Code of  

Judi c i al  Conduct  and t hus engaged i n mi sconduct  pur suant  t o 

Wi s.  St at .  § 757. 81( 4) ( a) .    

 Judge Gabl eman f i l ed an answer  t o t he compl ai nt .   A 

Judi c i al  Conduct  Panel  ( " Panel " )  was const i t ut ed t o hear  

t he mat t er  and r epor t  i t s  Fi ndi ngs of  Fact ,  Concl usi ons of  

Law and Recommendat i on as t o appr opr i at e di sci pl i ne t o t he 

Cour t .   Af t er  each par t y f i l ed a st at ement  of  f act s,  Judge 

Gabl eman f i l ed a mot i on f or  summar y j udgment .   A hear i ng on 

Judge Gabl eman' s mot i on f or  summar y j udgment  was hel d on 

Sept ember  16,  2009 and on November  12,  2009 t he Panel  f i l ed 

wi t h t he Cour t  i t s  Fi ndi ngs of  Fact ,  Concl usi ons of  Law,  

and Recommendat i on.    

 The mat t er  i s  now bef or e t he Cour t  under  Wi s.  St at .  

§ 757. 91 f or  r evi ew of  t he Panel ' s  r epor t  and f i nal  

di sposi t i on.    
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I I .   Panel ' s Fi ndi ngs,  Concl usi ons and Recommendat i on.  

The Panel ' s  Fi ndi ngs of  Fact  ar e st at ed i n par agr aphs 

number ed 1 t hr ough 21 of  i t s  r epor t  ( Ap.  A- 6- 10) .   The 

Fi ndi ngs of  Fact  ar e based upon t he pl eadi ngs and t he 

st at ement s of  f act s submi t t ed by t he par t i es.  

The Panel  concl uded t hat  t he f act s al l eged by t he 

Commi ssi on do not  const i t ut e a v i ol at i on of  SCR 60. 06( 3) ( c)  

and,  accor di ngl y,  r ecommends t hat  Judge Gabl eman' s mot i on 

f or  summar y j udgment  be gr ant ed and t he Commi ssi on' s 

compl ai nt  be di smi ssed.   Judge Dei ni nger  f i l ed a separ at e 

concur r i ng opi ni on emphasi z i ng t hat  he f ound f aul t  wi t h t he 

Adver t i sement  i n quest i on because i t  f al sel y i mpl i es t hat  

Loui s But l er ' s  r epr esent at i on of  Reuben Mi t chel l  caused or  

r esul t ed i n Mi t chel l ' s  r el ease f r om pr i son and t hus 

cont r over t s t he aspi r at i onal  second sent ence of  

SCR 60. 06( 3) ( c) .   Al so,  i n hi s concur r ence Judge Dei ni nger  

condemned t he Adver t i sement ' s di sdai n f or  t he r ol e of  

def ense counsel  i n t he adver sar y syst em ( Ap.  A- 17) .   Judge 

Fi ne wr ot e a separ at e concur r i ng opi ni on r espect f ul l y  

di sagr eei ng wi t h t he Maj or i t y t hat  t he Adver t i sement  di d 

not  v i ol at e t he f i r st  sent ence of  SCR 60. 06( 3) ( c)  but  

concur r i ng i n t he bot t om l i ne r ecommendat i on f or  di smi ssal  

because of  hi s concl usi on t hat  SCR 60. 06( 3) ( c)  does not  

pass const i t ut i onal  must er  ( Ap.  A- 28) .    
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The par t i es have agr eed t hat  t he f act ual  r ecor d 

est abl i shed bef or e t he Panel  i s  compl et e and can f or m t he 

basi s f or  r evi ew by t he Cour t  ( Ap.  B- 1) .    

 
I I I .   St at ement  of  Fact s.  

 
The f ol l owi ng St at ement  of  Fact s i s  f r om pages 6 

t hr ough 10 of  t he Judi c i al  Conduct  Panel ' s  Fi ndi ngs of  

Fact ,  Concl usi ons of  Law and Recommendat i on and shoul d be 

accept ed ( Ap.  A- 6- 10) .    

1.   At  al l  t i mes mat er i al  t o t he Commi ssi on' s 

compl ai nt ,  t he Honor abl e Mi chael  J.  Gabl eman was a c i r cui t  

cour t  j udge f or  Bur net t  Count y,  Wi sconsi n ( Ap.  A- 6) .     

2.   At  al l  t i mes mat er i al  t o t he Commi ssi on' s 

compl ai nt ,  Just i ce Gabl eman was a candi dat e f or  t he of f i ce 

of  Wi sconsi n Supr eme Cour t  j ust i ce and t hus a " candi dat e"  

f or  j udi c i al  of f i ce pur suant  t o SCR 60. 01( 2) ,  Wi sconsi n 

Code of  Judi c i al  Conduct  ( f oot not e 8 omi t t ed,  Ap.  A- 6- 7) .    

3.   Dur i ng t he campai gn,  advi sor s t o Just i ce Gabl eman 

t ol d hi m t hat  a t hi r d- par t y pol i t i cal  gr oup had r el eased an 

adver t i sement  i n suppor t  of  Just i ce But l er  t hat  suggest ed 

t hat  Just i ce Gabl eman had " pur chased hi s j ob, "  was a 

" subst andar d j udge, "  and had " coddl ed chi l d mol est er s. "   

The advi sor s bel i eved t hat  t he adver t i sement  was ver y 

damagi ng t o Just i ce Gabl eman' s campai gn and t hat  Just i ce 

Gabl eman needed t o r espond wi t h an adver t i sement  t hat  
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f ocused on t he compar at i ve backgr ounds of  t he t wo 

candi dat es,  emphasi z i ng Just i ce Gabl eman' s j udi c i al  

phi l osophy and hi s exper i ence as a pr osecut or  compar ed t o 

Just i ce But l er ' s  exper i ence as a cr i mi nal  def ense at t or ney 

and hi s wi l l i ngness t o r epr esent  and f i nd l egal  l oophol es 

f or  cr i mi nal  def endant s ( Ap.  A- 7) .    

4.   Just i ce Gabl eman' s advi sor s want ed t o ai r  a 

r esponsi ve adver t i sement  as soon as possi bl e,  and t he 

adver t i sement  t hat  under l i es t hi s compl ai nt  was pr esent ed 

t o Just i ce Gabl eman f or  hi s r evi ew ( Ap.  A- 7) .    

5.   Just i ce Gabl eman per sonal l y r evi ewed bot h t he 

audi o and vi deo of  t he adver t i sement  bef or e i t s  r el ease.   

Just i ce Gabl eman was not  pl eased wi t h t he t one of  t he 

adver t i sement  and he del ayed t he r el ease of  t he 

adver t i sement  whi l e he sought  t o ver i f y t he accur acy of  i t s  

cont ent s ( Ap.  A- 7) .     

6.   As par t  of  t hat  ef f or t ,  Just i ce Gabl eman became 

f ami l i ar  wi t h t he deci s i ons of  t he cour t  of  appeal s and 

supr eme cour t  i n Reuben Lee Mi t chel l ' s  appeal ,  St at e v.  

Mi t chel l ,  139 Wi s.  2d 856,  407 N. W. 2d 566  ( Ct .  App.  1987)  

( unpubl i shed sl i p op. ) ,  r ever sed,  St at e v.  Mi t chel l ,  

144 Wi s.  2d 596,  424 N. W. 2d 698 ( 1988) ,  Just i ce But l er ' s  

ar gument s made dur i ng hi s r epr esent at i on of  Mi t chel l ,  and 
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Mi t chel l ' s  subsequent  cr i mi nal  conduct  and convi ct i on ( Ap.  

A- 7- 8) .    

7.   Just i ce Gabl eman ul t i mat el y appr oved t he 

adver t i sement  as i t  had been or i gi nal l y  pr esent ed t o hi m 

( Ap.  A- 8) .    

8.   On or  about  Mar ch 14,  2008,  Just i ce Gabl eman 

publ i shed and r el eased a t el evi s i on adver t i sement  

suppor t i ng hi s candi dacy f or  t he supr eme cour t  agai nst  

t hen- i ncumbent  Just i ce But l er .   The audi o t ext  of  t he 

adver t i sement  i s  as f ol l ows:  

Unbel i evabl e.   Shadowy speci al  i nt er est s 
suppor t i ng Loui s But l er  ar e at t acki ng Judge 
Mi chael  Gabl eman.   I t ' s  not  t r ue!  
 
Judge,  Di st r i c t  At t or ney,  Mi chael  Gabl eman 
has commi t t ed hi s l i f e t o l ocki ng up 
cr i mi nal s t o keep f ami l i es saf e- put t i ng 
chi l d mol est er s behi nd bar s f or  over  100 
year s.  
 
Loui s But l er  wor ked t o put  cr i mi nal s on t he 
st r eet .   Li ke Reuben Lee Mi t chel l ,  who r aped 
an 11- year - ol d gi r l  wi t h l ear ni ng 
di sabi l i t i es.   But l er  f ound a l oophol e.   
Mi t chel l  went  on t o mol est  anot her  chi l d.  
 
Can Wi sconsi n f ami l i es f eel  saf e wi t h Loui s 
But l er  on t he Supr eme Cour t ? 
 
 
An el ect r oni c copy of  t he adver t i sement  i s  Exhi bi t  A 

t o t he Commi ssi on' s compl ai nt  ( Ap.  A- 8) .     

9.   The pur pose of  t he adver t i sement  was t o compar e 

and cont r ast  t he backgr ound,  qual i f i cat i ons,  and exper i ence 
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of  Just i ce Gabl eman wi t h t he backgr ound,  qual i f i cat i ons,  

and exper i ence of  Just i ce But l er  ( Ap.  A- 8) .    

10.   Just i ce But l er  had been an appel l at e st at e publ i c 

def ender  f r om 1979 t o 1992.   As par t  of  t hat  empl oyment ,  he 

r epr esent ed Reuben Lee Mi t chel l ,  f r om 1985 t o 1988,  i n 

Mi t chel l ' s  appeal  f r om a convi ct i on of  f i r st - degr ee sexual  

assaul t  of  a chi l d.   The adver t i sement  r ef er s t o But l er ' s  

r epr esent at i on of  Mi t chel l  ( Ap.  A- 9) .    

11.   One of  t he i ssues r ai sed by Just i ce But l er  i n 

Mi t chel l ' s  appeal  concer ned t he c i r cui t  cour t ' s  admi ssi on 

of  evi dence t hat  t he v i ct i m had been a v i r gi n,  evi dence 

t hat  But l er  ar gued shoul d have been excl uded under  t he 

r ape- shi el d l aw,  Wi s.  St at .  § 972. 11( 2) ( b)  ( 1985- 86) .   The 

cour t  of  appeal s agr eed wi t h But l er  and r ever sed Mi t chel l ' s  

convi ct i on ( Ap.  A- 9) .    

12.   The St at e sought  and t he supr eme cour t  accept ed 

r evi ew of  t he cour t  of  appeal s '  deci s i on.   The supr eme 

cour t  agr eed wi t h t he cour t  of  appeal s t hat  evi dence of  t he 

v i ct i m' s v i r gi ni t y shoul d have been excl uded pur suant  t o 

t he r ape- shi el d l aw.   The supr eme cour t ,  however ,  hel d t hat  

t he er r or  was har ml ess and,  t her ef or e,  r ever sed t he cour t  

of  appeal s deci s i on.   Mi t chel l ' s  j udgment  of  convi ct i on and 

sent ence wer e r ei nst at ed ( Ap.  A- 9) .    
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13.   Mi t chel l  was not  r el eased f r om pr i son dur i ng t he 

pendency of  hi s appeal .   Because t he j udgment  of  convi ct i on 

was ul t i mat el y uphel d by t he supr eme cour t ,  Mi t chel l  

r emai ned i n pr i son as sent enced by t he c i r cui t  cour t  ( Ap.  

A- 9) .    

14.   Mi t chel l  was r el eased f r om pr i son on par ol e i n 

1992 ( Ap.  A- 9) .     

15.   I n 1995,  Mi t chel l  was convi ct ed of  second- degr ee 

sexual  assaul t  of  a chi l d ( Ap.  A- 9) .     

16.   Not hi ng t hat  Just i ce But l er  di d i n t he cour se of  

hi s r epr esent at i on of  Mi t chel l  caused,  f aci l i t at ed,  or  

enabl ed Mi t chel l ' s  r el ease f r om pr i son i n 1992 ( Ap.  A- 10) .     

17.   Not hi ng t hat  Just i ce But l er  di d i n t he cour se of  

hi s r epr esent at i on of  Mi t chel l  had any connect i on t o 

Mi t chel l ' s  commi ssi on of  a second sexual  assaul t  of  a chi l d 

( Ap.  A- 10) .     

18.   The st at ement  i n t he adver t i sement ,  " Loui s But l er  

wor ked t o put  cr i mi nal s on t he st r eet "  i s  t r ue.   As a 

cr i mi nal  def ense at t or ney,  Just i ce But l er  appr opr i at el y 

assi st ed accused per sons,  whet her  t hey wer e i nnocent  or  

gui l t y ,  i n l esseni ng or  def eat i ng t he cr i mi nal  char ges 

l odged agai nst  t hem ( Ap.  A- 10) .     

19.   The st at ement  i n t he adver t i sement  descr i bi ng 

Mi t chel l ' s  1985 cr i me,  " Reuben Lee Mi t chel l  … r aped an 11-
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year - ol d gi r l  wi t h l ear ni ng di sabi l i t i es"  i s  t r ue ( Ap.  A-

10) .     

20.   The st at ement  i n t he adver t i sement ,  But l er  f ound 

a l oophol e, "  i s  t r ue.   I n Mi t chel l ' s  appeal ,  Just i ce But l er  

successf ul l y  ar gued t hat  he r ape- shi el d l aw,  a l aw desi gned 

t o pr ot ect  sexual  assaul t  v i ct i ms,  had been vi ol at ed,  an 

ar gument  t hat  i nur ed t o Mi t chel l ' s  benef i t  ( Ap.  A- 10) .     

21.   The st at ement  i n t he adver t i sement ,  " Mi t chel l  

went  on t o mol est  anot her  chi l d, "  i s  t r ue ( Ap.  A- 10) .     

 

ARGUMENT 

I .  The Panel ' s  Concl usi on of  Law t hat  t he Adver t i sement  

Does Not  Vi ol at e SCR 60. 06( 3) ( c)  i s  Er r oneous.    

A.   The Adver t i sement  Cont ai ns a Fal se St at ement  of  

Fact  I nt ent i onal l y Made.    

The f al se st at ement  conveyed i n t he Adver t i sement  i s  

t hat  t he wor k of  Loui s But l er  ( " But l er " )  enabl ed or  

r esul t ed i n t he r el ease f r om pr i son of  Reuben Mi t chel l  

( " Mi t chel l " )  and Mi t chel l ' s  subsequent  commi ssi on of  a 

hei nous cr i me.   The Adver t i sement  i s  car ef ul l y  cr af t ed t o 

conf l at e f our  st at ement s t hat  ar e ar guabl y,  l i t er al l y  t r ue 

i nt o one l i e.    
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But l er  r epr esent ed Mi t chel l  i n But l er ' s  r ol e as an 

at t or ney wi t h t he Of f i ce of  t he Publ i c Def ender .   But l er  

r epr esent ed Mi t chel l  i n hi s appeal  and per suaded bot h t he 

Cour t  of  Appeal s and t he Wi sconsi n Supr eme Cour t  t hat  

evi dence i n Mi t chel l ' s  t r i al  had been wr ongl y admi t t ed.   

The supr eme cour t ,  however ,  det er mi ned t hat  t he mi st ake was 

not  suf f i c i ent l y pr ej udi c i al  t o r equi r e a new t r i al  and 

Mi t chel l ' s  convi ct i on was uphel d and enf or ced.   Mi t chel l ,  

t her ef or e,  r emai ned i n pr i son under  t he or i gi nal  sent ence.   

Mi t chel l  once agai n r aped a chi l d year s af t er  bei ng 

r el eased on par ol e.   But l er  di d not hi ng i n t he cour se of  

hi s r epr esent at i on of  Mi t chel l  t hat  caused,  f aci l i t at ed,  or  

enabl ed Mi t chel l ' s  r el ease f r om pr i son i n 1992 or  had any 

connect i on wi t h Mi t chel l ' s  commi ssi on of  a second cr i me 

( Ap.  A- 9,  Fi ndi ngs 10- 15) .   Thi s i s  t he t r ut h.  

Bef or e publ i cat i on of  t he Adver t i sement ,  Judge 

Gabl eman per sonal l y r evi ewed bot h t he audi o and vi deo of  

t he Adver t i sement  and f ami l i ar i zed hi msel f  wi t h t he 

deci s i ons of  t he cour t  of  appeal s and t he supr eme cour t  i n 

Mi t chel l ' s  case.   Judge Gabl eman al so made hi msel f  awar e of  

t he ar gument s made by But l er  dur i ng hi s r epr esent at i on of  

Mi t chel l  and of  Mi t chel l ' s  subsequent  cr i mi nal  conduct  and 

convi ct i on.   Judge Gabl eman ul t i mat el y appr oved t he 

Adver t i sement  as had been or i gi nal l y  pr esent ed t o hi m ( Ap.  
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7- 8,  Fi ndi ngs 4- 7) .   Judge Gabl eman knew t he t r ut h about  

t he Mi t chel l  case and But l er ' s  i nvol vement .    

The f i r st  sent ence of  SCR 60. 06( 3) ( c)  i n mat er i al  par t  

r eads:    

A candi dat e f or  a j udi c i al  of f i ce shal l  not  
knowi ngl y or  wi t h r eckl ess di sr egar d f or  t he 
st at ement ' s t r ut h or  f al s i t y mi sr epr esent  
[ a] .  .  .  f act  concer ni ng .  .  .   an opponent .    
 
 
The end of  t he Adver t i sement  cont ai ns t he f ol l owi ng 

message:  

Loui s But l er  wor ked t o put  cr i mi nal s on t he 
st r eet .   Li ke Reuben Lee Mi t chel l ,  who r aped 
an 11- year - ol d gi r l  wi t h l ear ni ng 
di sabi l i t i es.   But l er  f ound a l oophol e.   
Mi t chel l  went  on t o mol est  anot her  chi l d.  
 
Can Wi sconsi n f ami l i es f eel  saf e wi t h Loui s 
But l er  on t he Supr eme Cour t ?  
( Ap.  A- 8,  Fi ndi ng 8)  

 

The f act  asser t ed i n t he Adver t i sement  i s  t hat  But l er  

f ound a l oophol e t hat  put  Mi t chel l  back on t he st r eet  

enabl i ng Mi t chel l  t o commi t  anot her  hei nous cr i me.   I t  i s  

t hi s f al se f act ,  i nt ent i onal l y and pur posel y made,  t hat  

v i ol at es SCR 60. 06( 3) ( c) .    

That  t he pur pose of  t he Adver t i sement  was t o 

mi sr epr esent  t o t he publ i c t hat  But l er ' s  wor k,  as a l awyer ,  

caused Mi t chel l ' s  r el ease and subsequent  cr i me i s c l ear  

f r om t he way t he message i s cr af t ed and pr esent ed.   The 

posi t i on of  t he wor ds and sent ences c l ear l y st at es t o t he 
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vi ewer  or  l i s t ener  t hat  But l er  di d somet hi ng dur i ng t he 

cour se of  hi s r epr esent at i on of  Mi t chel l  t hat  per mi t t ed 

Mi t chel l  t o commi t  anot her  cr i me.   " But l er  f ound a 

l oophol e.   Mi t chel l  went  on t o mol est  anot her  chi l d. "   Thi s 

f ol l ows l anguage i n t he f i r st  sent ence of  t he par agr aph 

t hat  But l er  wor ked t o put  cr i mi nal s on t he st r eet .   The 

f al se message i n t he Adver t i sement  t hat  t he conduct  of  

But l er ,  i n f i ndi ng a l oophol e,  ( Event  A)  r esul t ed i n 

Mi t chel l ' s  commi ssi on of  anot her  cr i me ( Event  B) ,  begs t he 

quest i on about  Wi sconsi n f ami l i es f eel i ng saf e wi t h But l er  

on t he Wi sconsi n Supr eme Cour t .   Onl y a f al se st at ement  

about  But l er  doi ng somet hi ng t hat  caused Mi t chel l ' s  r el ease 

f r om pr i son enabl i ng hi m t o commi t  anot her  hei nous cr i me 

coul d al ar m t he v i ewer  i nt o bel i evi ng t hat  t hey coul d not  

be saf e wi t h But l er  on t he bench.  

B.   The Cour t  Must  Look at  t he Wor ds i n t he 

Adver t i sement  i n t he Cont ext  They Wer e Made t o Det er mi ne 

Whet her  They Mi sr epr esent .   

Wor ds ar e under st ood,  not  i n i sol at i on,  but  
i n i nt er r el at i onshi p wi t h ot her  wor ds.   We 
under st and syst ems of  symbol s,  r at her  t han 
s i ngl e wor ds;  a wor d i s no mor e t o be 
under st ood wi t hout  under st andi ng i t s 
l i ngui st i c  associ at es t han a hand can be 
shaken wi t hout  t ouchi ng a body.  
 
Bl ack,  Max.  The Labyr i nt h of  Language.  New Yor k:   

Pr ager ,  1968.  pp 52- 53.   
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Wor ds ar e t o be under st ood i n t he cont ext  i n whi ch 

t hey ar e used and t he meani ng t hey ar e i nt ended t o expr ess.   

Judge Gabl eman has ar gued t hat  t he cour t  can onl y l ook at  

each sent ence i n t he Adver t i sement  t o det er mi ne i t s 

obj ect i ve,  l i t er al  t r ut h.   Judge Gabl eman' s ar gument  has no 

l egal  suppor t  and def i es common sense and human exper i ence.   

I n ef f ect ,  Judge Gabl eman asks t he cour t  t o put  on bl i nder s 

and anal yze each sent ence,  st andi ng al one,  denuded of  any 

cont ext  or  meani ng.   Judge Fi ne i s cor r ect  i n hi s 

concur r ence when he says t hat  Judge Gabl eman' s ar gument  

l eads t o " .  .  .  a cr abbed r eadi ng,  l ashed t o t he mast  of  a 

sent ence- by- sent ence l i t er al i sm,  and i gnor es t he way we use 

l anguage,  of t en der i v i ng s i gni f i cant  meani ng by 

i mpl i cat i on"  ( Judge Fi ne concur r ence,  Ap.  A- 24) .  

Judge Fi ne cor r ect l y poi nt s out  i n hi s concur r ence 

t hat  " nei t her  common sense nor  t he l aw per mi t s t he 

scul pt i ng of  l i t er al l y  t r ue ' f act s '  i nt o a l i e, "  ( Ap.  A- 24)  

c i t i ng a l i ne of  cases and l egal  t r eat i ses i n suppor t  ( Ap.  

A- 24- 25) .     

I n addi t i on t o t he l egal  suppor t  c i t ed by Judge Fi ne,  

t he cour t  shoul d al so l ook t o l ong- set t l ed l aw est abl i shed 

i n def amat i on cases i n Wi sconsi n f or  gui dance i n 

det er mi ni ng t hat  t he Adver t i sement  cont ai ns a f al se 

st at ement  of  f act .    
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The Wi sconsi n Supr eme Cour t  i n Mei er  v.  Meur er ,  

8 Wi s.  2d 24,  98 N. W. 2d 411 ( 1959) ,  says as f ol l ows:   " The 

dut y of  t he cour t  at  t hi s st age i s t o det er mi ne whet her  t he 

l anguage used i s r easonabl y capabl e of  conveyi ng a 

def amat or y meani ng t o t he or di nar y mi nd and whet her  t he 

meani ng ascr i bed by pl ai nt i f f s  i s  a nat ur al  and pr oper  one.   

Woods v.  Sent i nel - News Co. ,  1935,  215 Wi s.  2d 627,  629,  

258 N. W. 2d 166;  Judevi ne v.  Benzi es- Mont anye Fuel  & Whse.  

Co. ,  1936,  222 Wi s.  2d 512,  517,  269 N. W. 2d 295,  106 A. L. R.  

1443.   ' The wor ds used must  be const r ued i n t he pl ai n and 

popul ar  sense i n whi ch t hey woul d nat ur al l y  be under st ood. '   

Leuch v.  Ber ger ,  1915,  161 Wi s.  2d 564,  570,  

155 N. W. 2d N. W.  148,  151.   The wor ds used must  be 

' r easonabl y i nt er pr et ed. '   Dabol d v.  Chr oni c l e Publ i shi ng 

Co. ,  1900,  107 Wi s.  2d 357,  362,  83 N. W. 2d 639.  

Fol l owi ng Mei er ,  t he Cour t  agai n i n Fr i nzi  v.  Hanson,  

30 Wi s.  2d 271,  140 N. W. 2d 259 ( 1966) ,  says t hat  whet her  

l anguage i s def amat or y depends upon wor ds bei ng r easonabl y 

i nt er pr et ed and const r ued i n t he pl ai n and popul ar  sense 

and how t hey woul d nat ur al l y  be under st ood i n t he cont ext  

i n whi ch t hey wer e used and under  t he c i r cumst ances t hey 

ar e ut t er ed.   See al so,  Rest at ement  Second of  Tor t s § 563 

( 1977) .  

Appl y i ng Wi sconsi n l aw,  t he Sevent h Ci r cui t  Cour t  of  

Appeal s i n Mi l sap v.  Jour nal / Sent i nel ,  100 F. 3d 1265 ( 7t h 
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Ci r .  1996) ,  al l owed t he case t o pr oceed because i t  i mpl i ed 

an undi scl osed def amat or y f act .   The st at ement s wer e made 

i n an edi t or i al  col umn i n a newspaper  t o t he ef f ect  t hat  i f  

t he col umni st ' s  case was t ypi cal ,  t he def endant  " s i mpl y 

r eneged on payi ng peopl e. "   The Cour t  sai d t hat  t he 

st at ement  was act i onabl e as bei ng def amat or y under  

Wi sconsi n l aw,  even t hough t he st at ement  was ar guabl y an 

expr essed opi ni on because i t  i mpl i ed undi scl osed def amat or y 

f act ,  namel y,  t hat  t he pl ai nt i f f  had f ai l ed t o pay t he 

col umni st .   

The Maj or i t y ' s concl usi on and Judge Gabl eman' s 

ar gument  t hat  t he cour t  can onl y l ook at  each sent ence i n 

t he Adver t i sement  t o det er mi ne i t s obj ect i ve,  l i t er al  

t r ut h,  has t r oubl i ng consequences f or  a j udi c i al  syst em 

t hat  r el i es on i t s  i nt egr i t y f or  t he f ai t h and conf i dence 

of  t he peopl e.   What  t he Maj or i t y and Judge Gabl eman ar e 

sayi ng i s t hat  Judge Gabl eman shoul d be pr ot ect ed f r om any 

r esponsi bi l i t y  f or  speech made i n t he cour se of  a j udi c i al  

el ect i on campai gn t hat  knowi ngl y conveys a f al se f act  about  

an opponent  because he st udi ousl y and cunni ngl y avoi ds 

sayi ng i t  di r ect l y.   That ,  i n ef f ect ,  const i t ut es l y i ng i n 

a j udi c i al  campai gn.   The cour t  shoul d soundl y r ej ect  Judge 

Gabl eman' s ar gument .  
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C.   The Maj or i t y Opi ni on of  t he Judi c i al  Conduct  Panel  

mi s i nt er pr et s SCR 60. 06( 3) ( c) .    

The Maj or i t y opi ni on of  t he Panel  er r oneousl y 

concl udes t hat  t he f i r st  sent ence of  SCR 60. 06( 3) ( c)  onl y 

appl i es t o st at ement s t hat ,  st andi ng al one,  ar e f al se.   To 

r each t hi s concl usi on t he Maj or i t y st at es t hat  t he f i r st  

sent ence of  t he Rul e speaks t o t he " t r ut h or  f al s i t y"  of  

any st at ement  t hat  mi sr epr esent s t he i dent i t y,  

qual i f i cat i ons,  pr esent  posi t i on,  or  ot her  f act  concer ni ng 

t he candi dat e or  an opponent .   Fr om t hi s mi sr eadi ng of  t he 

f i r st  sent ence,  t he Maj or i t y says t hat  t he f i r st  sect i on 

cannot  be const r ued t o appl y t o t r ue st at ement s t hat  may 

mi sl ead wi t hout  maki ng t he second sent ence of  t he Rul e 

super f l uous.    

The l ynchpi n of  t he Maj or i t y ' s concl usi on i s t he 

phr ase " t r ut h or  f al s i t y"  and i t s use i n t he f i r st  

sent ence.   But ,  t he phr ase " t r ut h or  f al s i t y"  i n t he f i r st  

sent ence i s used onl y  t o modi f y t he wor d " di sr egar d"  i n t he 

sci ent er  par t  of  t he sent ence,  whi ch says .  .  .  " knowi ngl y 

or  wi t h r eckl ess di sr egar d f or  t he st at ement ' s t r ut h or  

f al s i t y. "   The phr ase r el i ed upon by t he maj or i t y t o r each 

i t s er r oneous concl usi on does not  modi f y t he cor e 

pr ohi bi t i on i n t he f i r st  sent ence of  t he Rul e,  whi ch i s 

" shal l  not  .  .  .  mi sr epr esent  a f act . "   Thus,  t her e i s 



 16 

not hi ng i n t he f i r st  sent ence of  t he Rul e t hat  makes t he 

second sent ence super f l uous.   

I n cont ext  t he t wo sent ences i n SCR 60. 06( 3) ( c)  

addr ess di f f er ent  t ypes of  st at ement s.   The f i r st  sent ence 

pr ohi bi t s t he knowi ng l i e.   The second sent ence addr esses 

st at ement s t hat  ar e t r ue but  mi s l eadi ng.   Not hi ng i n t he 

f i r st  sent ence r equi r es par si ng of  each wor d or  sent ence of  

a st at ement  i n or der  t o f i nd a mi sr epr esent at i on.   

I I .   SCR 60. 06( 3) ( c)  i s  Const i t ut i onal .    

A.   Pol i t i cal  Speech t hat  i s  Knowi ngl y Fal se or  Made 

wi t h Reckl ess Di sr egar d i s Not  Pr ot ect ed Speech.   

Pol i t i cal  speech t hat  i s  f al se and made knowi ngl y or  

wi t h r eckl ess di sr egar d as t o i t s  t r ut h or  f al s i t y i s  not  

const i t ut i onal l y pr ot ect ed speech.   New Yor k Ti mes Co.  v.  

Sul l i van,  376 U. S.  254 ( 1964) ;  Gar r i son v.  St at e of  

Loui s i ana,  379 U. S.  64 ( 1964) .   Bot h cases i nvol ve 

pol i t i cal  speech.   As st at ed i n Gar r i son at  page 75:  

At  t he t i me t he Fi r st  Amendment  was adopt ed,  
as t oday,  t her e wer e t hose unscr upul ous 
enough and ski l l f ul  enough t o use t he 
del i ber at e or  r eckl ess f al sehood as an 
ef f ect i ve pol i t i cal  t ool  t o unseat  t he 
publ i c ser vant  or  even t oppl e an 
admi ni st r at i on.   Cf .  Rei sman,  Democr acy and 
Def amat i on:  Fai r  Game and Fai r  Comment  I ,  42 
Col . L. Rev.  1085,  1088- 1111 ( 1942) .   That  
speech i s used as a t ool  f or  pol i t i cal  ends 
does not  aut omat i cal l y  br i ng i t  under  t he 
pr ot ect i ve mant l e of  t he Const i t ut i on.   For  
t he use of  t he known l i e as a t ool  i s  at  
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once at  odds wi t h t he pr emi ses of  democr at i c 
gover nment  and wi t h t he or der l y manner  i n 
whi ch economi c,  soci al ,  or  pol i t i cal  change 
i s t o be ef f ect ed.   Cal cul at ed f al sehood 
f al l s  i nt o t hat  c l ass of  ut t er ances whi ch 
' ar e no essent i al  par t  of  any exposi t i on of  
i deas,  and ar e of  such s l i ght  soci al  val ue 
as a st ep t o t r ut h t hat  any benef i t  t hat  may 
be der i ved f r om t hem i s c l ear l y out wei ghed 
by t he soci al  i nt er est  i n or der  and 
mor al i t y .   * * * '   Chapl i nsky v.  New 
Hampshi r e,  315 U. S.  568,  572,  62 S. Ct .  766,  
769,  86 L. Ed.  1031.   Hence t he knowi ngl y 
f al se st at ement  and t he f al se st at ement  made 
wi t h r eckl ess di sr egar d of  t he t r ut h,  do not  
enj oy const i t ut i onal  pr ot ect i on.   
 

The f i r st  sent ence i n SCR 60. 06( 3) ( c)  i s  unambi guous 

and onl y r est r i c t s j udi c i al  campai gn speech t hat  i s  

knowi ngl y f al se or  made wi t h r eckl ess di sr egar d as t o t he 

st at ement ' s t r ut h or  f al s i t y.    

Cour t s consi der i ng campai gn r ul es i n Mi chi gan,  

Al abama,  and t he Feder al  Cour t  of  Appeal s f or  t he El event h 

Ci r cui t  have essent i al l y  det er mi ned t hat  Code pr ovi s i ons 

s i mi l ar  t o SCR 60. 06( 3) ( e)  ar e const i t ut i onal  as l ong as 

t hey ar e conf i ned t o f al se speech made wi t h act ual  

mal i ce.   I n I n r e Chmur a 461 MI CH 517,  608 N. W. 2d 31 

( 2002) ,  t he Mi chi gan Supr eme Cour t  st r uck down a much 

br oader  Code pr ovi s i on t hen SCR 60. 06( 3) ( c)  and,  i n i t s  

opi ni on,  amended t he Mi chi gan pr ovi s i on t o pr ovi de t hat  a 

candi dat e f or  j udi c i al  of f i ce:  " shoul d not  knowi ngl y,  or  

wi t h r eckl ess di sr egar d,  use or  par t i c i pat e i n t he use of  
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any f or m of  publ i c communi cat i on t hat  i s  f al se. "   

608 N. W. 2d  at  43.  

The Uni t ed St at es Cour t  of  Appeal s f or  t he El event h 

Ci r cui t  st r uck down a br oadl y wor ded Geor gi a r ul e i n Weaver  

v.  Bonner ,  309 F. 3d 1312 ( 11t h Ci r .  2002) .   The El event h 

Ci r cui t  r ul ed t hat  t he Geor gi a r ul e coul d not  wi t hst and a 

Fi r st  Amendment  chal l enge because i t  was not  nar r owl y 

t ai l or ed t o ser ve t he St at e' s compel l i ng i nt er est  of  

r eser vi ng t he i nt egr i t y,  i mpar t i al i t y ,  and i ndependence of  

t he j udi c i ar y.   The cour t  sai d t hat  t he r est r i c t i ons " must  

be l i mi t ed t o f al se st at ement s t hat  ar e made wi t h knowl edge 

of  f al s i t y or  wi t h r eckl ess di sr egar d as t o whet her  t he 

st at ement  i s  f al se- i . e. ,  an act ual  mal i ce st andar d. "   

309 F. 3 at  1319.   A s i mi l ar  r esul t  was r eached by t he 

Al abama Supr eme Cour t  i n But l er  v.  Al abama Judi c i al  I nqui r y 

Commi ssi on,  802 So.  2d 207 ( Al a.  2001) .    

The Maj or i t y expr esses i t s unease wi t h t he 

const i t ut i onal  appl i cat i on of  SCR 60. 06( 3) ( c)  t o t he f act s 

of  t hi s case ( Ap.  A- 15- 16,  f oot not e 10) .   The Maj or i t y 

c i t es Feder al  El ect i on Comm' n v.  Wi sconsi n Ri ght  t o Li f e,  

I nc. ,  551 U. S.  449,  469 ( 2007) ,  Buckl ey v.  Val eo,  

424 U. S.  1 ( 1976)  and Thomas v.  Col l i ns ,  323 U. S.  516 

( 1945)  as t he sour ce of  i t s  di scomf or t .   Those cases,  whi ch 

caut i on agai nst  r egul at i on of  speech based upon what  

someone may t ake i t  t o mean ar e not  on poi nt  her e.   
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Resol ut i on of  t hi s case does not  r el y upon unexpect ed,  or  

even r easonabl e,  but  uni nt ended under st andi ng ascr i bed t o 

t he speech t o t he l i s t ener .    

Her e t he v i ewer  i s at  t he mer cy of  t he speaker .   Thi s 

case i s about  t he i nt ent i onal  use of  sel ect i ve f act s,  

exper t l y  posi t i oned and communi cat ed by v i deo i n such a way 

as t o convey t he f al se st at ement  of  f act  t hat  conduct  of  

But l er  was i n some way r esponsi bl e f or  Mi t chel l ' s  r el ease 

f r om pr i son and subsequent  commi ssi on of  a cr i me,  t he 

nat ur al  and i nt ended meani ng of  t he wor ds so used.   The 

pur pose of  t he Adver t i sement  i s  not  t o set  f or t h t he t r ue 

f act s and al l ow vi ewer s t o come t o t hei r  own concl usi on as 

t o whet her  Wi sconsi n f ami l i es coul d f eel  saf e wi t h But l er  

on t he supr eme cour t .   Rat her ,  Judge Gabl eman cont r ol l ed 

t he f act s,  t he f al se message,  and t he met hod of  

communi cat i on so t hat  t he v i ewer  must  r each t he nat ur al ,  

and i nt ended,  concl usi on Wi sconsi n f ami l i es can not  f eel  

saf e wi t h But l er  on t he supr eme cour t  because hi s conduct  

al l owed Mi t chel l  t o of f end agai n.    

Judge Fi ne,  i n hi s concur r ence,  r el i es heavi l y upon 

Ri cker t  v.  St at e of  Washi ngt on,  161 Wash.  2d 843,  

168 P. 3d 826 ( 2007) .   The Ri cker t  maj or i t y i n l ar ge par t  

set s f or t h a mi st aken i nt er pr et at i on of  a l ong l i ne of  

Uni t ed St at es Supr eme Cour t  cases and i s of  dubi ous val ue.   

On t he ot her  hand,  t he di ssent i ng opi ni on of  f our  j ust i ces 
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cor r ect l y poi nt s out  t hat  any speech,  def amat or y or  not ,  

i ncl udi ng pol i t i cal  speech,  whi ch i s knowi ngl y f al se or  

ut t er ed wi t h r eckl ess di sr egar d f or  i t s  f al s i t y,  i s  

unpr ot ect ed by t he Fi r st  Amendment .   The di ssent i ng opi ni on 

i n Ri cker t  s t at es t he unf or t unat e consequences of  t he 

maj or i t y opi ni on as f ol l ows:    

Unf or t unat el y,  t he maj or i t y ' s deci s i on i s an 
i nvi t at i on t o l i e wi t h i mpuni t y.   The 
maj or i t y opi ni on advances t he ef f or t s of  
t hose who woul d t ur n pol i t i cal  campai gns 
i nt o cont est s of  t he best  st r at agems of  l i es 
and decei t ,  t o t he end t hat  honest  di scour se 
and honest  candi dat es ar e l ost  i n t he 
mael st r om.   The maj or i t y does no ser vi ce t o 
t he peopl e of  Washi ngt on when i t  t ur ns t he 
Fi r st  Amendment  i nt o a shi el d f or  t he 
" unscr upul ous…and ski l l f ul "  l i ar  t o use 
knowi ngl y f al se st at ement s as an " ef f ect i ve 
pol i t i cal  t ool "  i n el ect i on campai gns.   See 
Gar r i son v.  Loui s i ana,  379 U. S.  64,  75,  85 
S. Ct .  209,  13 L. Ed. 2d 125 ( 1964) .   I t  i s  
l i t t l e wonder  t hat  so many vi ew pol i t i cal  
campai gns wi t h di st r ust  and cyni c i sm.  
 
Ri cker t  page 857,  ¶30.  
 
The Panel ' s  di scomf or t  wi t h t he const i t ut i onal i t y  of  

SCR 60. 06( 3) ( c)  i s  unf ounded.   The Code pr ovi s i on easi l y 

passes const i t ut i onal  must er  as does i t s appl i cat i on t o t he 

f act s of  t hi s case.  

B.   SCR 60. 06( 3) ( c)  Ser ves a Compel l i ng St at e I nt er est  

of  t he Hi ghest  Or der .   

I n t he I n r e Chmur a,  608 N. W. 2d 31 ( 2002)  and Weaver  

v.  Bonner ,  309 F. 3d 1312 ( 11t h Ci r .  2002)  cases,  t he cour t s 
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r ecogni zed a compel l i ng st at e i nt er est  i n t he pr ot ect i on of  

t he i nt egr i t y of  t he j udi c i al  syst em.   I ndeed,  pr ot ect i ng 

j udi c i al  i nt egr i t y i s  a st at e i nt er est  of  t he hi ghest  

or der .   As r ecent l y st at ed by t he Uni t ed St at es Supr eme 

Cour t  i n Caper t on et  al .  v .  A. T.  Massey Coal  Co. ,  I nc. ,  et  

al . ,  556 U. S.  ___,  129 S. Ct .  2252,  2266- 2267 ( 2009)   

 
These codes of  conduct  ser ve t o mai nt ai n t he 
i nt egr i t y of  t he j udi c i ar y and t he r ul e of  l aw.   
The Conf er ence of  t he Chi ef  Just i ces has 
under scor ed t hat  t he codes ar e " [ t ] he pr i nci pal  
saf eguar d agai nst  j udi c i al  campai gn abuses"  t hat  
t hr eat en t o i mper i l  " publ i c conf i dence i n t he 
f ai r ness and i nt egr i t y of  t he nat i on' s el ect ed 
j udges. "   Br i ef  f or  Conf er ence of  Chi ef  Just i ces 
as Ami cus Cur i ae 4,  11.   Thi s i s  a v i t al  st at e 
i nt er est :  

 
" Cour t s,  i n our  syst em,  el abor at e pr i nci pl es 
of  l aw i n t he cour se of  r esol v i ng di sput es.   
The power  and t he pr er ogat i ve of  a cour t  t o 
per f or m t hi s f unct i on r est ,  i n t he end,  upon 
t he r espect  accor ded t o i t s  j udgment s.   The 
ci t i zen' s r espect  f or  j udgment s depends i n 
t ur n upon t he i ssui ng cour t ' s  absol ut e 
pr obi t y.  Judi c i al  i nt egr i t y i s ,  i n 
consequence,  a st at e i nt er est  of  t he hi ghest  
or der . "   Republ i can Par t y of  Mi nn.  v.  Whi t e,  
536 U. S.  765,  793 ( 2002)  ( KENNEDY,  J. ,  
concur r i ng) .  
 
 
Pr event i ng l y i ng i n j udi c i al  el ect i on campai gns 

pr ot ect s not  onl y t he i nt egr i t y of  j udi c i al  el ect i ons,  but  

most  i mpor t ant l y,  t he i nt egr i t y of  t he j udi c i al  syst em i n 

t he St at e of  Wi sconsi n.   Mi sr epr esent at i on of  f act  made 

knowi ngl y or  wi t h r eckl ess di sr egar d f or  t he st at ement ' s 

t r ut h or  f al s i t y i s  not  pr ot ect ed by l aw because of  t he 
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ext r eme vi ol ence such st at ement s i nf l i c t  upon t he i nt egr i t y 

of  t he j udi c i al  syst em.   Thi s cour t  shoul d not  al l ow 

unf et t er ed,  anyt hi ng goes j udi c i al  campai gn speech i n 

Wi sconsi n.    

CONCLUSI ON 

The Panel ' s  Fi ndi ngs of  Fact  shoul d be accept ed.   For  

t he f or egoi ng r easons,  t he Cour t  shoul d r ever se t he Panel ' s  

Concl usi on of  Law,  f i nd t hat  Judge Gabl eman engaged i n 

j udi c i al  mi sconduct  and det er mi ne t he appr opr i at e 

di sci pl i ne consi st ent  wi t h t he pr ot ect i on of  t he j udi c i al  

syst em and t he publ i c.    

 Respect f ul l y  submi t t ed,  

 

 _____________________________ 

 James C.  Al exander   
 At t or ney at  Law 
 St at e Bar  No. :   01013971 
 110 East  Mai n St r eet ,  Sui t e 700 
 Madi son,  WI   53703- 3328 
 ( 608)  266- 7637 
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CERTI FI CATI ON 

I  cer t i f y  t hat  t hi s br i ef  conf or ms t o t he r ul es 

cont ai ned i n Wi s.  St at .  § ( Rul e)  809. 19( 8) ( b)  f or  a br i ef  

pr oduced usi ng Monospaced f ont :   10 char act er s per  i nch;  

doubl e spaced;  1. 5 i nch mar gi n on l ef t  s i de and 1 i nch 

mar gi ns on t he ot her  3 s i des.   The l engt h of  t hi s br i ef  i s  

22 pages.  

 Dat ed t hi s 8t h day of  Januar y 2010.  

    St at e of  Wi sconsi n 

Judi c i al  Commi ssi on 

 

    ________________________________ 

    James C.  Al exander  
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CERTI FI CATE OF COMPLI ANCE WI TH 
WI S.  STAT. § ( RULE)  809. 19( 12)  

 
I  her eby cer t i f y  t hat :  

I  have submi t t ed an el ect r oni c copy of  t hi s br i ef ,  

excl udi ng t he appendi x,  whi ch compl i es wi t h t he 

r equi r ement s of  Wi s.  St at .  § 809. 19( 12) .  

I  f ur t her  cer t i f y  t hat :  

Thi s el ect r oni c br i ef  i s  i dent i cal  i n cont ent  and 

f or mat  t o t he pr i nt ed f or m of  t he br i ef  f i l ed as of  t hi s 

dat e.  

A copy of  t hi s cer t i f i cat e has been ser ved wi t h t he 

paper  copi es of  t hi s br i ef  f i l ed wi t h t he cour t  and ser ved 

on al l  opposi ng par t i es.  

Dat ed t hi s 8t h day of  Januar y 2010.  

    St at e of  Wi sconsi n 

Judi c i al  Commi ssi on 

 

    ________________________________ 

    James C.  Al exander  
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