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I. 

 
A Lie Clearly Conveyed by Implication is Still a Lie. 

 

The i ssue i n t hi s case i s whet her  t he Adver t i sement  

cont ai ns a f al se st at ement  of  f act ,  i nt ent i onal l y made or  

made wi t h r eckl ess di sr egar d f or  t he st at ement ' s t r ut h or  

f al s i t y.   The st at ement  of  f act  i n t he Adver t i sement  t hat  

i s  f al se i s t hat  Loui s But l er  ( " But l er " )  got  Reuben Lee 

Mi t chel l  ( " Mi t chel l " )  of f ,  enabl i ng hi m t o r ape agai n.   

That  f al se f act  i s  c l ear l y and unequi vocal l y st at ed i n t he 

Adver t i sement .    

Judge Gabl eman ar gues t hat  t he Cour t  can onl y l ook at  

each sent ence i n t he Adver t i sement  denuded of  any cont ext  

or  meani ng when det er mi ni ng t he t r ut h or  f al s i t y of  t he 

Adver t i sement .   I n ot her  wor ds,  Judge Gabl eman i s aski ng 

t hi s Cour t  t o compl et el y i gnor e t he way l anguage i s used,  

common sense,  and r eal i t y .   Judge Gabl eman ci t es no case t o 

suppor t  t hi s pr oposi t i on.   As Judge Fi ne st at ed i n hi s 

concur r i ng opi ni on,  t her e i s no l aw t hat  per mi t s t he 

scul pt i ng of  t r ue f act s i nt o a l i e.   ( Appendi x A- 24. )  

Judge Gabl eman ar gues t hat  a st at ement  of  f act  

conveyed by i mpl i cat i on can never  be f al se,  onl y 

mi sl eadi ng.   Agai n,  Judge Gabl eman ci t es no l egal  aut hor i t y 

suppor t i ng t hi s concl usi on.   Fur t her ,  i n ar gui ng hi s 

posi t i on,  Judge Gabl eman r epeat edl y mi suses t he wor ds 
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" i mpl i cat i on"  and " i mpl i ed"  and conf uses t hem wi t h 

i nf er ences.   At  one poi nt ,  on page 7 of  hi s br i ef ,  Judge 

Gabl eman goes so f ar  as t o equat e f al se i mpl i cat i ons wi t h 

i mpr essi ons.    

To i mpl y a meani ng has not hi ng t o do wi t h i nf er ences 

or  mi sl eadi ng st at ement s.   To i mpl y i n speech i s t o use 

wor ds t o s i gni f y or  mean somet hi ng nat ur al l y  and l ogi cal l y  

t o be under st ood.   The Commi ssi on' s posi t i on i s not  based 

upon t he unexpect ed,  unnat ur al ,  or  unr easonabl e 

mi sunder st andi ng of  l i s t ener s,  or  of  any ot her  i nf er ence.    

The Commi ssi on' s posi t i on has consi st ent l y been t hat  

t he f al se st at ement  of  f act  i n t he Adver t i sement  was 

pur posef ul l y  made by t he speaker  t hr ough i mpl i cat i on by t he 

use and posi t i oni ng of  wor ds when gi ven t hei r  nat ur al  and 

l ogi cal  meani ng i n cont ext ,  convey a f al se message.   Ther e 

i s not hi ng mi sl eadi ng about  t he Adver t i sement .   I t  i s  a 

c l ear  f al sehood,  subj ect  t o no ot her  r easonabl e 

i nt er pr et at i on t hen But l er  put  Mi t chel l  back on t he st r eet  

al l owi ng hi m t o of f end agai n.   A l i e c l ear l y conveyed by 

i mpl i cat i on i s st i l l  a l i e.    
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II. 
 

Case Law Does Not Preclude Regulation of a Clear Lie. 
 

Judge Gabl eman' s br i ef  spends a gr eat  deal  of  t i me 

di scussi ng pr oposi t i ons t hat  ei t her  ar e not  i n di sput e i n 

t hi s case or  ar e not  r el evant  t o t he i ssues pr esent ed.   The 

Commi ssi on agr ees t hat  pol i t i cal  speech i s at  t he cor e of  

t he Fi r st  Amendment  and i s subj ect  t o i t s  gr eat est  

pr ot ect i on.   But  pol i t i cal  speech i s not  i nvi abl e.   I ndeed,  

t he cases c i t ed by Judge Gabl eman do not  say pol i t i cal  

speech cannot  be r egul at ed,  but  di scuss how i t  can be 

r egul at ed.  

The speech at  i ssue her e i s an i nt ent i onal  l i e and as 

such i s not  pr ot ect ed speech.   That  i s  what  Garrison v. 

State of Louisiana, 379 U. S.  64 ( 1964) ,  st ands f or  and what  

t he j udi c i al  conduct  code cases In re Chmura, 461 MI CH 517,  

608 N. W. 2d 31 ( 2002) ,  Weaver v. Bonner, 309 F. 3d 1312 ( 11t h 

Ci r .  2002) ,  and Butler v. Alabama Judicial Inquiry 

Commission 802 So.  2d 207 ( Al a.  2001)  st and f or .   A 

mi sr epr esent at i on of  f act  made knowi ngl y or  wi t h r eckl ess 

di sr egar d f or  t he st at ement ' s t r ut h or  f al s i t y concer ni ng a 

j udi c i al  candi dat e or  an opponent  i s  not  pr ot ect ed speech.   

The known l i e,  because i t  i s  not  pr ot ect ed speech can be 

r egul at ed.   Thi s i s  undi sput abl e.     
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Judge Gabl eman' s r el i ance on Buckley v. Valeo,  424 

U. S.  1,  ( 1976) ,  i s  mi spl aced.   I n t hat  case,  t he i ssue was 

whet her  t he l anguage i n a f eder al  el ect i on st at ut e was 

suf f i c i ent l y unambi guous as t o pr ovi de c l ear  gui dance t o 

t hose want i ng t o make a campai gn expendi t ur e on behal f  of  a 

pol i t i cal  candi dat e.   The st at ut e i n quest i on i mposed 

l i mi t s on expendi t ur es t o a " c l ear l y i dent i f i ed candi dat e. "   

The Cour t  concl uded t hat  l anguage was t oo vague t o pass 

const i t ut i onal  must er .   Buckley i s  a " voi d f or  vagueness"  

case and has not hi ng t o do wi t h t he case under  

consi der at i on her e.   Thi s case has t o do wi t h a knowi ng 

mi sr epr esent at i on of  f act  i n a j udi c i al  campai gn 

adver t i sement  publ i shed by Judge Gabl eman,  not  st at ut or y 

l anguage cr eat ed by a l egi s l at i ve body.    

Si mi l ar l y,  FEC v. Wisconsin Right to Life ( " WRTL" )  

551 U. S.  449 ( 2007)  concer ns t he const r uct i on of  a f eder al  

st at ut e and speech,  unl i ke t hat  i n t he pr esent  case,  t hat  

i s  pr ot ect ed by t he Fi r st  Amendment .   The Cour t  sai d t hat  

r egul at i on of  pr ot ect ed speech must  be obj ect i ve and f ocus 

on t he subst ance of  t he communi cat i on r at her  t han on i nt ent  

and ef f ect .   The br i ght - l i ne t est  adopt ed by t he maj or i t y 

i n WRTL i s :  

I n l i ght  of  t hese consi der at i ons,  a cour t  
shoul d f i nd t hat  an ad i s t he f unct i onal  
equi val ent  of  expr essed advocacy onl y i f  t he 
ad i s suscept i bl e of  no r easonabl e 
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i nt er pr et at i on ot her  t han as an appeal  t o vot e 
f or  or  agai nst  a speci f i c  candi dat e.   

551 U. S.  449,  469- 70 ( 2007) .  

 

The Commi ssi on' s posi t i on i n t hi s case i s not  

i napposi t e t o WRTL.   The Commi ssi on has consi st ent l y sai d 

t hat  t he Adver t i sement  i s  a mi sr epr esent at i on of  f act ,  

suscept i bl e t o no ot her  r easonabl e i nt er pr et at i on ot her  

t han as a st at ement  t hat  But l er  enabl ed t he r el ease of  and 

subsequent  cr i mi nal  conduct  by Mi t chel l .   The Commi ssi on 

has not  sai d t hat  det er mi nat i on of  t he t r ut h or  f al s i t y of  

t he st at ement  depends upon i nt ent  or  ef f ect . 1  The f act  

t hat  t he f al se message i s i mpl i ed does not  change i t s 

cer t ai nt y.  

Judge Gabl eman' s br i ef  r ef er ences Watts v. United 

States,  394 U. S.  705,  707 ( 1969)  and suggest  t hat  i t  i s  

di smi ssi ve of  t he concept  t hat  a mi sr epr esent at i on can be 

made by i mpl i cat i on.   That  i s  not  what  Watts says.   I n 

Watts,  t he i ssue i s whet her  t he l anguage used by t he 

pet i t i oner  was a t hr eat  t o t he Pr esi dent  and t her ef or e a 

cr i me under  f eder al  l aw.   The Cour t  s i mpl y hel d t hat  what  

t he pet i t i oner  sai d coul d not  r easonabl y be const r ued as a 

t hr eat .   To say t hat  a t hr eat  coul d not  ar i se by 

                                                 
1 The Commi ssi on has r ef er r ed t o t he i nt ent  of  t he speaker  i n t hi s 

case not  t o assi st  i n i nt er pr et i ng t he Adver t i sement ' s  meani ng,  but  t o 
bol st er  i t s  posi t i on t hat  t he onl y r easonabl e i nt er pr et at i on of  t he 
Adver t i sement  i s  one whi ch t he speaker  i nt ended and knew t o be f al se.   
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i mpl i cat i on i s wr ong.   For  exampl e,  i f  t he pet i t i oner  had 

sai d,  " I  have a t r unk f ul l  of  hi gh expl osi ves and I  am on 

my way t o t he Whi t e House.   Then we wi l l  see how t he 

Pr esi dent  l i kes i t . " ,  t he out come i n Watts coul d ver y wel l  

have been di f f er ent .    

Watts does war n agai nst  r egul at i ng pol i t i cal  hyper bol e 

or  r obust ,  caust i c,  vehement ,  and unpl easant l y shar p 

pol i t i cal  speech.   The Commi ssi on i s not  at t empt i ng t o 

r egul at e any of  t he t hi ngs about  whi ch t he cour t  i n Watts 

war ns.   The Commi ssi on i s seeki ng di sci pl i ne of  a j udi c i al  

candi dat e f or  a known l i e.    

The ar gument  about  t he pot ent i al  chi l l i ng ef f ect  on 

const i t ut i onal l y pr ot ect ed speech of  t he Commi ssi on' s 

posi t i on i s unf ounded.   The onl y speech " chi l l ed"  as 

appl i ed i n t hi s case i s pur posef ul  l y i ng i n a j udi c i al  

el ect i on campai gn,  speech t hat  enj oys no const i t ut i onal  

pr ot ect i on.    

The cases c i t ed above t al k about  a br i ght - l i ne r ul e 

when t he gover nment  at t empt s t o r egul at e pr ot ect ed speech.   

I n t hi s case,  c l ar i t y  i s  pr ovi ded by wor ds i n t he 

Adver t i sement  gi ven t hei r  nat ur al ,  or di nar y,  and l ogi cal  

meani ng i n cont ext .   The cour t  need not  cont or t  i t sel f  t o 

f i nd t he mi sr epr esent at i on of  f act .   Just  r ead t he 

Adver t i sement  and t he f al se message i s c l ear .   The above 
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cases say even pr ot ect ed speech,  whi ch a pur posef ul  l i e i s  

not ,  can be r egul at ed under  t hi s c i r cumst ance.   By 

cont r ast ,  Judge Gabl eman woul d have t he cour t  r emove each 

sent ence f r om t he whol e of  t he Adver t i sement ,  par se each 

sent ence t o f i nd i t s  i ndi v i dual  t r ut h or  f al s i t y and,  

havi ng done so,  f i nd t hat  t he Adver t i sement  as a whol e does 

not  mi sr epr esent  t he f act .   Thi s unnat ur al  pr ocess makes 

t he Adver t i sement  meani ngl ess and of  no ef f ect .   No case 

l aw r equi r es t hi s cour t  t o engage i n such a cont or t ed 

exer ci se i n or der  t o compl y wi t h t he Const i t ut i on.   

 

III. 
 

This Case is a Constitutional Application of 
SCR 60.06(3)(c). 

 
The f i r st  sent ence of  SCR 60. 06( 3) ( c)  i s  

const i t ut i onal  and const i t ut i onal l y appl i ed i n t hi s case.   

The r ul e i s  pr eci sel y t ai l or ed t o pr ecl ude onl y pol i t i cal  

speech t hat  i s  not  const i t ut i onal l y pr ot ect ed.   

Mi sr epr esent at i ons of  f act  t hat  ar e knowi ngl y f al se or  made 

wi t h r eckl ess di sr egar d as t o t he st at ement ' s t r ut h or  

f al s i t y have not  been pr ot ect ed speech si nce 1964.  

Judge Gabl eman' s r el i ance on Rickert v. State of 

Washington,  161 Wash.  2d 843,  68 P. 3d 826 ( 2007) ,  i s  i l l -

advi sed at  best .   Rickert i s  s i mpl y wr ong.   The maj or i t y 

mi sappl i es wel l  set t l ed const i t ut i onal  l aw est abl i shed by 
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t he U. S.  Supr eme Cour t  t hat  t he st at e can r egul at e t r ut h or  

f al s i t y of  pol i t i cal  speech. 2  For t unat el y f or  Wi sconsi n 

c i t i zens,  Washi ngt on l aw i s not  cont r ol l i ng i n t hi s st at e.  

Judge Gabl eman' s asser t i on,  c i t i ng t he f l awed 

r easoni ng of  t he Rickert maj or i t y,  t hat  SCR 60. 06( 3) ( c)  i s  

unconst i t ut i onal  because i t  does not  r equi r e pr oof  of  har m 

t o a candi dat e' s r eput at i on i s a r ed her r i ng.   The st at e 

i nt er est  ser ved by t he r ul e i s  pr ot ect i on of  t he i nt egr i t y 

of  Wi sconsi n' s j udi c i al  syst em,  a st at e i nt er est  of  t he 

hi ghest  or der .   To say t hat  pr ohi bi t i on of  t he known l i e i n 

a j udi c i al  campai gn does not  ser ve any compel l i ng st at e 

i nt er est  or  i s  of  dubi ous val ue t o a st at e' s j udi c i al  

syst em i s r i di cul ous.   

Judge Gabl eman woul d have t hi s cour t  bel i eve t hat  

s i nce Wi sconsi n has chosen t o el ect  j udges i t  cannot  

r egul at e j udi c i al  campai gn speech at  al l .   Let  t he publ i c 

sor t  i t  al l  out ,  he says.   Thi s cour t  need not  adopt  t hi s 

phi l osophy and shoul d not .   The known l i e i n a j udi c i al  

campai gn st r i kes at  t he ver y hear t  of  t he i nt egr i t y of  a 

st at e' s j udi c i al  syst em and t he pr eser vat i on of  a 

democr at i c gover nment .    

                                                 
2  The Commi ssi on encour ages t he Cour t  t o r ead t he di ssent i ng 

opi ni on i n Rickert i n i t s  ent i r et y f or  i t s  cor r ect  and ski l l f ul  
appl i cat i on of  t he l aw.  
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CONCLUSION 

The Adver t i sement  unmi st akabl y conveys t he f al se f act  

t hat  But l er ' s  conduct  al l owed Mi t chel l  t o r ape agai n.   Such 

cal cul at ed f al sehood,  even i n pol i t i cal  speech,  i s  not  

pr ot ect ed speech.   The concl usi on of  l aw r eached by t he 

Judi c i al  Conduct  Panel ,  t her ef or e,  shoul d be r ever sed and 

Judge Gabl eman di sci pl i ned f or  hi s mi sconduct  as t he Cour t  

deems appr opr i at e.  

Lyi ng i n j udi c i al  el ect i on campai gns i n Wi sconsi n 

cannot  and need not  be condoned.    

 Respect f ul l y  submi t t ed,  

 

 _____________________________ 

 James C.  Al exander   
 At t or ney at  Law 
 St at e Bar  No. :   01013971 
 110 East  Mai n St r eet ,  Sui t e 700 
 Madi son,  WI   53703- 3328 
 ( 608)  266- 7637 
 

 

 

 

 

 



 10 

 

 

CERTIFICATION 

I  cer t i f y  t hat  t hi s br i ef  conf or ms t o t he r ul es 
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