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A Lie Cearly Conveyed by Inplication is Still a Lie.

The issue in this case is whether the Advertisenent
contains a false statenent of fact, intentionally nade or
made with reckless disregard for the statenent's truth or
falsity. The statenment of fact in the Advertisenent that
is false is that Louis Butler ("Butler") got Reuben Lee
Mtchell ("Mtchell") off, enabling him to rape again.
That false fact is clearly and unequivocally stated in the

Adverti senent.

Judge Gabl eman argues that the Court can only | ook at
each sentence in the Advertisenent denuded of any context
or meaning when determining the truth or falsity of the
Adverti senent. In other words, Judge Gableman is asking
this Court to conpletely ignore the way |anguage is used,
comon sense, and reality. Judge Gablenan cites no case to
support this proposition. As Judge Fine stated in his
concurring opinion, there is no law that permts the

scul pting of true facts into a lie. (Appendix A-24.)

Judge Gableman argues that a statenent of fact
conveyed by inplication can never be false, only
m sl eadi ng. Again, Judge Gableman cites no |egal authority
supporting this concl usion. Further, in arguing his

position, Judge Gablenman repeatedly msuses the words



"inplication” and "inplied" and confuses them wth
i nf erences. At one point, on page 7 of his brief, Judge
Gabl eman goes so far as to equate false inplications with

i npr essi ons.

To inply a nmeaning has nothing to do with inferences
or msleading statenents. To inply in speech is to use
words to signify or nean sonething naturally and logically
to be understood. The Comm ssion's position is not based
upon t he unexpect ed, unnat ur al , or unr easonabl e

m sunder st andi ng of |isteners, or of any other inference.

The Comm ssion's position has consistently been that
the false statement of fact in the Advertisenent was
purposefully made by the speaker through inplication by the
use and positioning of words when given their natural and
| ogi cal neaning in context, convey a false nessage. There
is nothing msleading about the Advertisenent. It i1s a
cl ear f al sehood, subj ect to no ot her reasonabl e
interpretation then Butler put Mtchell back on the street
allowwng him to offend again. A lie clearly conveyed by

inplication is still alie.



Case Law Does Not Preclude Regulation of a Clear Lie

Judge Gableman's brief spends a great deal of tine
di scussing propositions that either are not in dispute in
this case or are not relevant to the issues presented. The
Comm ssion agrees that political speech is at the core of
the First Anmendnment and is subject to its greatest
protection. But political speech is not inviable. |ndeed,
the cases cited by Judge Gableman do not say political

speech cannot be regqulated, but discuss how it can be

regul at ed.
The speech at issue here is an intentional lie and as
such is not protected speech. That is what Garrison v.

State of Louisiana, 379 U S. 64 (1964), stands for and what
the judicial conduct code cases In re Chmura, 461 M CH 517,
608 N.W2d 31 (2002), Weaver v. Bonner, 309 F.3d 1312 (11'"
Gr. 2002), and Butler v. Alabama Judicial | nquiry
Comm ssion 802 So. 2d 207 (Ala. 2001) stand for. A
m srepresentation of fact nmade knowingly or with reckless
di sregard for the statenent's truth or falsity concerning a
judicial candidate or an opponent is not protected speech

The known |ie, because it is not protected speech can be

regul ated. This is undi sputable.



Judge Gableman's reliance on Buckley v. Valeo, 424
UsS 1, (1976), is m splaced. In that case, the issue was
whet her the language in a federal election statute was
sufficiently unanbiguous as to provide clear guidance to
those wanting to nmake a canpai gn expenditure on behalf of a
political candi date. The statute in question inposed
limts on expenditures to a "clearly identified candidate."”
The Court concluded that |anguage was too vague to pass
constitutional nuster. Buckley is a "void for vagueness”
case and has nothing to do wth the case under
consi deration here. This case has to do with a know ng
m srepresentation of fact in a judicial canpai gn
advertisenent published by Judge Gableman, not statutory

| anguage created by a | egislative body.

Simlarly, FEC v. Wsconsin Right to Life ("WRTL")
551 U. S. 449 (2007) concerns the construction of a federa
statute and speech, unlike that in the present case, that
is protected by the First Amendnent. The Court said that
regul ati on of protected speech nmust be objective and focus
on the substance of the comunication rather than on intent
and effect. The bright-line test adopted by the majority
in WRTL is:

In light of these considerations, a court

should find that an ad is the functional

equi val ent of expressed advocacy only if the
ad i's suscepti bl e of no r easonabl e



interpretation other than as an appeal to vote
for or against a specific candidate.

551 U.S. 449, 469-70 (2007).

The Conmmission's position in this <case 1is not
i napposite to WRTL. The Conmi ssion has consistently said
that the Advertisenent is a msrepresentation of fact,
susceptible to no other reasonable interpretation other
than as a statenment that Butler enabled the release of and
subsequent crimnal conduct by Mtchell. The Conm ssion
has not said that determ nation of the truth or falsity of
the statement depends upon intent or effect.? The fact
that the false nessage is inplied does not change its

certainty.

Judge Gableman's brief references Witts v. United
States, 394 U. S. 705, 707 (1969) and suggest that it is
di sm ssive of the concept that a m srepresentation can be
made by inplication. That is not what Watts says. In
Watts, the issue is whether the |anguage used by the
petitioner was a threat to the President and therefore a
crime under federal |aw. The Court sinply held that what
the petitioner said could not reasonably be construed as a

t hreat. To say that a threat could not arise by

! The Commission has referred to the intent of the speaker in this
case not to assist in interpreting the Advertisenment's neaning, but to
bol ster its position that the only reasonable interpretation of the
Advertisenment is one which the speaker intended and knew to be fal se.



inplication is wong. For exanple, if the petitioner had

said, "I have a trunk full of high explosives and | am on
my way to the Wite House. Then we wll see how the
President likes it.", the outcone in Watts could very well

have been different.

Watts does warn against regulating political hyperbole
or robust, caustic, vehenent, and wunpleasantly sharp
political speech. The Commission is not attenpting to
regul ate any of the things about which the court in Wtts
war ns. The Commi ssion is seeking discipline of a judicia

candi date for a known |i e.

The argunment about the potential chilling effect on
constitutionally protected speech of the Conmssion's
position is unfounded. The only speech "chilled" as
applied in this case is purposeful lying in a judicial
el ection canpaign, speech that enjoys no constitutional

protection.

The cases cited above talk about a bright-line rule
when the governnent attenpts to regulate protected speech
In this <case, clarity is provided by words in the

Advertisenent given their natural, ordinary, and |ogical

meani ng in context. The court need not contort itself to
find the msrepresentation of fact. Just read the
Advertisenent and the false nessage is clear. The above



cases say even protected speech, which a purposeful lie is
not, can be regulated wunder this circunstance. By
contrast, Judge Gableman would have the court renobve each
sentence from the whole of the Advertisenent, parse each
sentence to find its individual truth or falsity and,
havi ng done so, find that the Advertisenent as a whol e does
not m srepresent the fact. This wunnatural process nakes
the Advertisenment neaningless and of no effect. No case
law requires this court to engage in such a contorted

exercise in order to conply with the Constitution

This Case is a Constitutional Application of
SCR 60. 06(3)(c).

The first sent ence of SCR 60. 06(3)(c) is
constitutional and constitutionally applied in this case
The rule is precisely tailored to preclude only politica
speech t hat i's not constitutionally pr ot ect ed.
M srepresentations of fact that are knowi ngly fal se or nmade
with reckless disregard as to the statenent's truth or

falsity have not been protected speech since 1964.
Judge Gableman's reliance on R ckert v. State of
Washi ngton, 161 Wash. 2d 843, 68 P.3d 826 (2007), is ill-

advi sed at best. Rickert is sinply wong. The mgjority

m sapplies well settled constitutional |aw established by



the U S. Suprenme Court that the state can regulate truth or
falsity of political speech.? Fortunately for Wsconsin

citizens, Washington law is not controlling in this state.

Judge Gabl eman' s assertion, citing t he fl aned
reasoning of the Rickert mpjority, that SCR 60.06(3)(c) is
unconstitutional because it does not require proof of harm
to a candidate's reputation is a red herring. The state
interest served by the rule is protection of the integrity
of Wsconsin's judicial system a state interest of the
hi ghest order. To say that prohibition of the known lie in
a judicial canpaign does not serve any conpelling state
interest or is of dubious value to a state's judicial

systemis ridicul ous.

Judge Gableman would have this court believe that
since Wsconsin has chosen to elect judges it cannot
regul ate judicial canpaign speech at all. Let the public
sort it all out, he says. This court need not adopt this
phi | osophy and should not. The known lie in a judicial
canpaign strikes at the very heart of the integrity of a
state's judicial system and the preservation of a

denocrati c governnent.

2 The Conmi ssion encourages the Court to read the dissenting

opinion in Rickert in its entirety for its correct and skillful
application of the |aw.



CONCLUSI ON

The Advertisenent unm stakably conveys the fal se fact
that Butler's conduct allowed Mtchell to rape again. Such
cal cul ated falsehood, even in political speech, is not
prot ected speech. The conclusion of |aw reached by the
Judi ci al Conduct Panel, therefore, should be reversed and
Judge Gabl eman disciplined for his msconduct as the Court

deens appropri ate.

Lying in judicial election canpaigns in Wsconsin

cannot and need not be condoned.

Respectful ly submtted,

Janmes C. Al exander

Attorney at Law

State Bar No.: 01013971

110 East Main Street, Suite 700
Madi son, W 53703-3328

(608) 266-7637
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| certify that this brief conforms to the rules
contained in Ws. Stat. 8 (Rule) 809.19(8)(b) for a brief
produced using Monospaced font: 10 characters per inch
double spaced; 1.5 inch margin on left side and 1 inch
margins on the other 3 sides. The length of this brief is

9 pages.
Dated this 10th day of February 2010.
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CERTI FI CATE OF COMVPLI ANCE W TH
WS. STAT.§ (RULE) 809.19(12)

| hereby certify that:

| have submtted an electronic copy of this brief,
excl udi ng t he appendi X, whi ch conplies wth t he

requi renents of Ws. Stat. 8 809.19(12).
| further certify that:

This electronic brief is identical in content and
format to the printed form of the brief filed as of this

dat e.

A copy of this certificate has been served with the
paper copies of this brief filed with the court and served

on all opposing parties.
Dated this 10th day of February 2010.
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