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ARGUMENT

I. THE RECKLESS HOMICIDE STATUTE

VIOLATES DUE PROCESS NOTICE BECAUSE
IT CRIMINALIZES THE SAME CONDUCT
EXPRESSLY AUTHORIZED UNDER WIS. STAT.

§ 948.03(6).

Wis. Stat. § 948.03(6) extends the faith-healing
privilege to all conduct criminalized by that statute. That is
not disputed. Rather, the state argues the scope of Wis. Stats.
§ 948.03 and 940.06 are not co-extensive.

The state alleges three distinctions between the statutes
which allegedly give "notice" that conduct falls outside the
faith healing privilege of Wis. Stat. § 948.03.



First, the state distinguishes the recklessness standard
in Wis. Stat. § 940.06 because it requires the defendant to
create a substantial risk of death or great bodily harm, rather
than an "unreasonable risk of harm."

The main problem with this argument is that, without a
resulting death, a defendant who creates a "substantial risk of
great bodily harm or death" remains privileged under Wis.
Stat. § 948.03. When a person's conduct remains firmly
within the scope of the faith-healing privilege, he does not
have "notice" he crossed a line into reckless homicide.

The other problem is that the faith-healing privilege in
Wis. Stat. § 948.03(6) extends to causing "great bodily
harm," which includes "bodily injury which creates a
substantial risk ofdeath,...." (Emphasis added). Wis. Stat.
§ 939.22(14). The distinction between causing a "substantial
risk of death" under Wis. Stat. § 948.03; versus knowingly
creating a "substantial risk of great bodily harm or death"
under Wis. Stat. § 940.06; is not only hard to fathom at a
conceptual level, but is, for all practical purposes, a
distinction without a difference. In other words, it would be
a very rare circumstance when someone actually causes
bodily injury which creates a substantial risk of death
without knowing it. More importantly, the state's hyper-
technical elements analysis fails to provide anything
resembling notice from the standpoint of the average person
trying to conform his conduct to the law.

Second, the state distinguishes the statutes based upon
"mental state," arguing that an awareness one has created a
"substantial risk of great bodily harm or death" is a much
higher standard of recklessness than a "conscious disregard"

for a child's safety. (State's Brief, p.24).
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