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STATE OF WISCONSIN 
SUPREME COURT 

Case No. 2011AP2188 

STATE OF WISCONSIN 
EX REL. ARDONIS GREER, 

Petitioner-Respondent-Petitioner, 
v. 

DAVID H. SCHWARZ, ADMINISTRATOR, 
DIVISION OF HEARINGS AND APPEALS, 

Respondent-Appellant. 

REPLY BRIEF OF 
PETITIONER-RESPONDENT -PETITIONER 

ARGUMENT 

In addition to the following reply, the Petitioner­
Respondent-Petitioner, reaffirms the arguments presented 
in his brief-in-chief. 

I. THE ISSUANCE OF AN ABSOLUTE 
DISCHARGE CERTIFICATE REINSTATING 
THE CONSTITUTIONAL RIGHTS OF AN 
INDIVIDUAL DEPRIVES THE DEPARTMENT 
OF CORRECTIONS OF JURISDICTION OVER 
THAT INDIVIDUAL. 

It is undisputed the DOC issued Greer an absolute 
discharge certificate on Racine County Case 04CF 1184 
indicating he was "discharged absolutely" reinstating his 
constitutional right to vote and obligation for jury duty. 
(3:54; A-209-210). It is also undisputed had the DOC 

1 





intrusion of the DOC and had his constitutional rights 
restored, there is no longer jurisdiction. 

The DOC argues Greer's reliance on Wisconsin 
Administrative Code§ DOC 328.17(2)(c) is flawed because 
"there is express statutory authority for Wis. Amin. Code § 
DOC 328.17(2)(c); it is found in Wis. Stat. § 973.09(3)(d)." 
DOC Brief at 23. The DOC argues because the action here 
was not statutorily authorized, it is therefore invalid. 
However, Wis. Stat. § 973.09(3)(d) authorizes the court to 
terminate probation early under certain circumstances, only 
referencing the role of the DOC relating to filing a petition 
for early discharge, there is nothing in the statute 
affirmatively preventing the DOC from terminating 
probation early. 

The DOC also rejects Greer's concern over the 
potential criminal liability brought forth from Greer's 
reliance on the certificate and responds by saying Greer 
"does not explain why a potential adverse consequence of 
finding that the DOC retained jurisdiction compels the 
conclusion that the DOC lost jurisdiction." DOC Brief at 
24. The DOC also says Greer "does not explain why he 
would be subject to prosecution ... " I d. This is inaccurate. 

The consequences of the finding regarding 
jurisdiction directly relate to the argument of the actual 
legal significance of the absolute discharge certificate. The 
receipt of such a certificate reinstating constitutional 
protected rights must itself mean something and cannot 
simply be taken back after almost three years without 
considering the constitutional consequences. 

The very real consequence here to Greer is the 
potential new felony liability due to violation of Wis. Stats. 
§ 12.13(1)(a) and (b), the voter fraud statutes, which make 
it a class I felony to vote in any election if a person has not 
met the elector qualifications which include, for a felon, 
having had the right to vote reinstated. See Wis. Stat. § 
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12.60(1)(a). DOC Brief at 24. The DOC dismisses Greer's 
concern over this potential liability saying 

Given that the discharge certificate informed Greer, 
albeit erroneously, that his right to vote had been 
restored (3 :54; Pet-Ap. 209), it seems highly doubtful 
that Greer had the requisite criminal intent to support a 
prosecution under Wis. Stat.§ 12.13(1)(a). 

DOC Brief at 25. The DOC then gives a lengthy 
explanation of the definition of "intentionally" for purposes 
of the scienter requirement of the statute and asserts that "it 
is difficult to imagine that Greer would be prosecuted for 
election fraud, or, if he were, that the prosecution would be 
successful." !d. 

This argument, however, is disingenuous at best, 
conflicting with both the Court of Appeals decision and the 
DOC's own arguments. In one breath it argues Greer could 
not have reasonably believed the absolute discharge 
certificate was in actuality discharging him from his 
probation since he was physically present at sentencing, but 
in the next it argues he can't possibly face any criminal 
repercussions because the State couldn't prove he 
"intentionally" violated the law by illegally voting since he 
relied on the certificate. The DOC's inconsistent arguments 
are illogical. The reinstatement of civil rights is a direct 
correlation to the loss of jurisdiction of the DOC. 
Therefore, this Court should reverse the Court of Appeals 
and find the DOC lacked jurisdiction in this matter. 

II. GREER'S FUNDAMENTAL DUE PROCESS 
RIGHS WERE VIOLATED. 

A. The procedural due process rights of Greer 
were violated. 

The DOC did not provide adequate notice to Greer 
because the revocation forms listed various cases on which 
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Gagnon v. Scarpelli, 411 U.S. 778 (1973), Morrissey v. 
Brewer, 408 U.S. 471 (1972). 

B. The substantive due process rights of Greer 
were violated. 

Substantive due process prevents the government 
from engaging in conduct that "shocks the conscience." 
United States v. Salerno, 481 U.S. 739, 746, 107 S.Ct. 
2095, 95 L.Ed.2d 697 (1987). The decision to revoke 
Greer's probation under these circumstances is arbitrary 
and unreasonable, and ''would violate basic principles of 
decency and fairness." See Rochin v. California, 342 U.S. 
165 (1962)(7:8; A-126). 

The DOC points to a recent Seventh Circuit decision 
in Matamoros v. Grams, 706 F.3d 783 (7th Cir. 2013), as 
offering "a case with very similar facts" where the court 
found no unfairness. Resp. Briefp. 30. The DOC relies on 
this case for the due process violations and with respect to 
the application of equitable estoppel. However, the facts in 
Matamoros v. Grams are significantly different in several 
very important aspects that make the DOC's reliance on it 
misplaced. 

Matamoros was a federal parolee erroneously issued 
a Notice of Discharge at the end of one parole term before a 
consecutive special term of parole was to begin. !d. at 785-
86. The mistake was caught within approximately a month 
of discharge and, while it was disputed by Matamoros, his 
agent stated in an affidavit he personally contacted 
Matamoros via telephone during business hours on 
September 9, 2005 (the date the mistake was found) to alert 
him that he was still subject to the special parole term. !d. at 
785-88. At approximately 9:00 p.m. on September 9, 2005 
Matamoros was involved in an armed robbery and was 
subsequently convicted of four felonies relating to the 
incident. !d. at 788. Matamoros filed a petition for a writ 
of habeas corpus challenging a federal parole violation 
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detainer arguing the government was equitably estopped 
from enforcing the detainer and also alleging a due process 
violation. !d. at 789. 

In assessing Matamoros' due process argument, the 
Court took special note of the fact Matamoros "never 
asserted that he was not informed of the special parole term 
at his original sentencing ... and thus, we assume that he was 
in fact so notified" and that "Matamoros had additional 
notice of the special parole term from many of the 
documents associated with his case." !d. at 790. The Court 
determined that no due process violation occurred because, 
while it was "undeniable" the parole commission made an 
initial mistake, it was acting in "everyone's best interests" 
by rectifying the mistake in the "most effective way 
possible ... " !d. at 792. 

The situation of Matamoros is significantly different 
than that of Greer. The record in Greer's case demonstrates 
he was unaware of the consecutive probation period. (3:32-
35; A-203-6). The mistake in Matamoros' case was caught 
within a month of his discharge, whereas with Greer it was 
almost three years later. It is unclear what language 
existed, if any, in Matamoros' discharge notice regarding 
his civil rights, while Greer's were restored and he voted. 
Furthermore, unlike Matamoros, Greer was never provided 
with any written documents alerting him to the consecutive 
probation sentence as the DOC itself was not even aware. 

The DOC applies the Seventh Circuit's analysis of 
the equitable estoppel issue to Greer's due process claim. 
The Court found Matamoros had not shown the notice was 
anything more than the result of mere negligence and his 
own criminal conduct was the basis for the continued 
incarceration and detainer. !d. at 794. Given these 
findings, it held "nothing unfair about this case that would 
justify the extreme remedy of applying the doctrine of 
equitable estoppel against the government." !d. 
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The DOC argues its "misconduct" in this case is 
merely its "failure to enter Greer's consecutive probation 
into its computerized system and the ensuing issuance of a 
discharge certificate after Greer had completed his sentence 
on one of the two counts which he was sentenced" and "its 
administrative errors cannot reasonably be described as the 
type of egregious conduct that 'shocks the conscience' and 
rises to the level of a constitutional violation." DOC Brief 
at 29-30. 

While the initial conduct of failing to input the 
information may have been negligent administrative error, 
the continued deliberate indifference to maintaining 
accurate records amounts to egregious official conduct 
constituting a constitutional violation. See State v. 
Schulpius, 2006 WI 1, 287 Wis.2d 44, 707 N.W.2d 495. 
The DOC's affirmative actions initiated the discharge 
process and produced the discharge certificates, not any 
action of Greer. Greer continues to assert there was no 
legal basis for the DOC to take him into custody since his 
constitutional rights had been restored almost three years 
earlier. The actions of the DOC do "shock the conscience" 
and offend the basic canons of fairness and decency in 
violation of due process as Greer was never given the 
opportunity to comply with probation because he was never 
made aware of the existence of the term. 

III. EQUITABLE ESTOPPEL NOT ONLY APPLIES 
IN CERTIORARI REVIEW, BUT ALSO APPLIES 
TO GREER WHO REASONABLY RELIED ON 
THE DISCHARGE CERTIFICATE TO HIS OWN 
DETRIMENT. 

A. Equitable estoppel does apply m certiorari 
review. 

Equitable estoppel is not limited to claims brought in 
equity. Equitable estoppel has been applied in non-equity 
actions and as the DOC acknowledges, "Wisconsin has 
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support that contention. Town of Delafield v. Winkelman, 
2003 WI App 92, 264 Wis. 2d 264, 276, 663 N.W.2d 324, 
330 affd, 2004 WI 17, 269 Wis. 2d 109, 675 N.W.2d 470. 
The certiorari court did not dismiss their equitable 
arguments because it did not have the power to hear those 
arguments or rule on them, it dismissed them because they 
failed to present any evidence to support their contentions. 

This Court noted the "traditional criteria by which 
certiorari review a board's decision do not involve 
consideration of equitable arguments," id. at �~�3�6�.� 

However, equitable estoppel is not merely an "equitable 
argument," it is also applied as a defensive doctrine, as it 
was in this case by the circuit court. There is nothing that 
inherently prevents a certiorari court from applying 
equitable estoppel when all the elements have been met. 

B. Applying equitable estoppel, the Department 
of Corrections is estopped from seeking to 
revoke Greer's probation. 

The DOC argues even if this Court were to accept 
equitable estoppel is available to Greer, he has "not 
established an essential element of equitable estoppel, 
reasonable reliance." DOC Brief at 36. The DOC appears 
to concede all the other elements of equitable estoppel have 
been met, and therefore, Greer will focus on the question of 
reasonable reliance. 

The DOC's only argument is that because Greer's 
new criminal conduct was the only basis for the 
Administrator's affirmation of the revocation decision, and 
because Greer could not have relied on the discharge 
certificate as giving him permission to commit a new crime, 
the elements equitable estoppel have not been met. DOC 
Brief at 3 7. The problem with this argument is it dismisses 
Greer's voting in the 2008 presidential election as 
essentially irrelevant because it was not the basis for the 
revocation. !d. While it is true the Administrator affirmed 
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