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INTRODUCTION

Before this Court is the constitutionality of Act 10 which was enacted
by the legislature to provide economic and workplace management relief to
municipal employers. Act 10 fundamentally altered municipal employee
relations by eliminating all but total base wage bargaining for general
municipal employee groups thereby freeing municipal employers to make
needed economic and operational changes in a declining economic
environment without having to bargain those changes with employee union
groups. Act 10 further increased regulations on general municipal employee
collective bargaining by requiring annual union recertification elections for
general municipal employees and prohibiting union due withdrawals and fair
share agreements.

The Circuit Court and the opponents of Act 10 have impermissibly
portrayed the legislation as something it plainly is not: unconstitutional.
Public sector collective bargaining is a creature of legislative grace and may
be granted, regulated and eliminated at the will of the legislature without
running afoul of constitutional principles. The Circuit Court’s conclusion
that Act 10 unconstitutionally “discriminates” against represented general

municipal employees over their non-represented counterparts by restricting



bargaining to total base wages, placing a cap on what increases can be
bargained without a referendum and imposing regulations on union elections
and payroll deductions is flawed. Non-represented employees do not have
any bargaining rights and, subject to federal and state employment laws, are
at-will employees whose employment may be terminated at any time. By
preserving the collective bargaining for general municipal employees, albeit
on a limited basis, Act 10 left general municipal employees with bargaining
privileges that are entirely unavailable to non-represented employees.
Assertions that Act 10 impermissibly impinges on the fundamental
free speech, association and equal protection rights of general municipal
employees have already been expressly rejected by the Seventh Circuit
federal court of appeals. The Seventh Circuit upheld Act 10 against claims
that Act 10 unconstitutionally imposed limitations on the permissible
subjects of collective bargaining, imposed stricter recertification
requirements and prohibited payroll deductions for union dues for general
municipal employees. In upholding Act 10 “in its entirety,” the Seventh
Circuit ruled that Act 10 did not impair any fundamental First Amendment
right—the union employees were free to speak as they saw fit, and by

necessary extension, to associate with each other notwithstanding any of Act



10’s limitations. Moreover, because no fundamental rights were impacted,
the Court applied a rational basis test to Act 10’s provisions which created
two classes of employees with bargaining privileges and upheld these
classifications under an equal protection challenge.

Any deviation from the constitutional analysis employed by the
Seventh Circuit will have devastating financial consequences to municipal
employers who have been utilizing the provisions of Act 10 to meet their
financial obligations and to maintain service levels in light of reductions in
state revenues and declining economic conditions. The Circuit Court’s
unprecedented constitutional analysis and rewrite of Act 10 imposes
collective bargaining and financial obligations on municipal employers for
which they have no money to pay. The decision represents an unfunded
mandate which, in the absence of further appropriations from the legislature
or an increase in the property tax levy, will put many municipal governments
on the brink of insolvency with only the choice of cutting needed services to
survive.

Act 10 is in all respects constitutional. This Court should reverse the

decision of the Circuit Court and uphold Act 10 “in its entirety.”



ARGUMENT

l. THE CIRCUIT COURT’S ANALYSIS IS BASED ON THE

FLAWED ASSUMPTION THAT NON-REPRESENTED

PUBLIC EMPLOYEES HAVE BARGAINING PRIVILEGES.

The Circuit Court’s constitutional analysis rests on its finding that Act
10 penalizes general municipal employees for seeking to remain represented.
As the story adopted by the Circuit Court goes, Act 10 required general
municipal employees to “surrender” negotiating “rights” otherwise available
to them as non-represented employees in order “choose to associate” in a
labor organization and exercise the privilege to collectively bargain with
their municipal employers. In reaching this conclusion, the Circuit Court
took specific issue with Act 10’s cap on the permissible increase in total base
wages that can be bargained without a referendum, the prohibition on union
due deductions and fair share agreements and the union recertification
election requirements.

The Circuit Court’s analysis is based on a fundamental
misunderstanding of employment law in Wisconsin and the “rights” of non-
represented employees and is simply wrong. Under Wisconsin law, non-

represented employees are at-will employees who have no rights to negotiate

or receive any level of wages or benefits, much less one that is capped by the



CPIU. See Dunn v. Milwaukee County, 2005 WI App 27, Y 10-11, 279
Wis.2d 370, 693 N.W.2d 82. A municipal employer correspondingly has
absolutely no duty to bargain with a non-represented employee over total
base wages or any other matter.

Rather than requiring general municipal employees to “surrender”
benefits as the Circuit Court contends, Act 10 actually provides benefits to
employees who decide to join a union which are unavailable to non-
represented employees. These include the ability to require their municipal
employers to: (1) meet and confer at reasonable times; (2) in good faith; (3)
with the intention of reaching an agreement or to resolve questions arising
under an agreement; (4) with respect to total base wages. See Wis. Stat. §
111.70(1)(a). General municipal employees further have recourse through
the WERC and/or the circuit courts to compel a municipal employer in the
event that a municipal employer refuses to bargain.

Act 10 further provides general municipal employees with the benefits
of both the represented and non-represented employee worlds. In this regard,
Act 10 only prohibits general municipal employees from collectively
bargaining base wages increases beyond the CPIU without a referendum.

Act 10 does not prohibit general municipal employees from individually



receiving (through negotiation or unilateral employer action) any other form
of compensation, such as overtime, premium pay, merit pay, performance
pay, supplemental compensation, pay schedules, and automatic pay
progressions which could result in increases greater than the CPIU. General
municipal employees therefore get to compel their municipal employers to
collectively bargain while at the same time maintain the ability to
individually negotiate total compensation increases above the CPIU.

General municipal employees also are in the same level as their non-
represented counterparts as it relates to prohibition of dues deductions and
fair share agreements as well as recertification elections. In this respect, non-
represented employees have no ability to compel their employers to subsidize
any groups to which they belong, to compel the government to collect dues
from employees who are not part of a particular non-represented employee
group or to enjoy any lesser restrictions on collective bargaining in the event
they decide to unionize.

The Circuit Court’s finding that Act 10 is unconstitutional because it
requires employees who wish to remain in a union to surrender certain rights

is groundless. Accordingly, the Circuit Court’s decision should be reversed.



Il. THE CLASSIFICATIONS AND REGULATIONS IMPOSED
BY THE LEGISLATURE IN ENACTING ACT 10 ARE
CONSTITUTIONAL.

A. The Seventh  Circuit Applied Traditional
Constitutional Analysis to Find Act 10
Constitutional in its Entirety.

The Seventh Circuit found Act 10 constitutional based upon the
fundamental premise that “Wisconsin was free to impose any of Act 10’s
restrictions on all unions.” Wis. Educ. Ass’n Council v. Walker, 705 F.3d
640, 653 (7th Cir. 2013). The Court recognized that public employees have
no constitutional right to collectively bargain—any privilege granted to do
so is created by statute. Id. Because collective bargaining privileges are
statutory in nature, the Court found that the legislature could constitutionally
extend, regulate and limit the ability of public employees to collectively
bargain in accordance with the budgetary and other needs of the State. Id.

In upholding Act 10, the Court first found that Act 10’s payroll
deductions limitations did not violate employees’ First Amendment speech
or association rights. Id. at 645. The Court found use of the state’s payroll
systems to collect union dues is a state subsidy of speech that only requires

viewpoint neutrality. 1d. Applying this rule, the Court proceeded to

determine that that the challenged payroll provisions of Act 10 were



viewpoint neutral because they did not place any obstacles in the way of
expressing any particular viewpoint and were not a facade for invidious
discrimination. 1d. at 646-652. Because the payroll provisions did not
impact any fundamental First Amendment right, the Court determined that
rational basis review of Act 10 was appropriate. Id. at 645, 652-653.

The Court proceeded to analyze whether the legislature’s decision to
provide different collective bargaining privileges to general municipal and
public safety employees passed constitutional muster. Applying a rational
basis review, the Court concluded that the different levels of privileges
provided to general municipal and public safety employees were in all
respects constitutional. Id. at 653-656. The Court recognized that the
legislature could have rationally determined that it was necessary to
differentiate and provide greater bargaining rights to public safety employees
in order to avoid labor unrest among public safety employees. Id. at 655.
The Court refused to second guess the line drawn by the legislature between
general municipal and public safety groups because it was for the legislature,
not the courts, to establish such classifications. Id.

The Court also upheld Act 10’s recertification requirements. ld. at

656-657. The Court found that the State had a rational basis in requiring



general municipal unions to annually recertify (rather than allowing
automatic recertification) in order to ensure that union employees remained
committed to the union cause. Id.

Finally, the Court upheld Act 10’s provisions prohibiting payroll
deductions for union dues for general municipal employees. 1d. at 657. The
Court found that nothing constitutionally required the State of Wisconsin to
assist general municipal unions in funding the expression of their ideas
through payroll deductions. Id. at 657. The Court emphasized that the First
Amendment only prohibits the government from imposing obstacles on the
exercise of First Amendment Rights — it does not require the government to
subsidize speech. Id. at 647-648, 657.

B. This Court Should Uphold the Constitutionality of
Act 10 Based on the Seventh Circuit’s Decision.

Act 10’s provisions do not run afoul of the United States or Wisconsin
constitutions. Rather, they reflect the legislature’s policy decision to strictly
regulate the subject matter which may be collectively bargained, the rules
under which bargaining may take place, the union activities which may be
subsidized and the monetary obligations which a municipal employer may

undertake in a collective bargaining agreement.



The Circuit Court’s conclusion that Act 10 burdened the exercise of
free speech and associational rights by imposing regulations on the ability of
general municipal employees to organize, bargain and subsidize their
operations was in all respects rejected by the Seventh Circuit. The Seventh
Circuit correctly found that Act 10 constitutionally regulated collective
bargaining and placed regulations on subsidizing general municipal unions
through payroll deductions because none of these provisions place obstacles
in the way of free speech or associational rights.

The classifications of employees drawn by Act 10 and the restrictions
imposed on general municipal employee bargaining privileges pass
constitutional muster under a rational basis test. At the time Act 10 was
passed, the State of Wisconsin had a deficit in excess of three billion dollars
and local governments were financially in no better position. The legislature
determined that the cost of collective bargaining was prohibitive and
unsustainable — the costs of employee wages and benefits as reflected in
long-term collective bargaining agreements engulfed local government
budgets and jeopardized the ability of governments to provide needed
services to citizens. The legislature made changes to the statutory scheme of

collective bargaining to enhance local governments’ ability to manage
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budgets and achieve financial stability, to ensure that union activities were
no longer subsidized by the government and unwilling bargaining unit
participants and to certify that general municipal unions have the support of
the majority of the bargaining unit members.

The Seventh Circuit upheld the constitutionality of Act 10 in its
entirety. Based on the Seventh Circuit’s decision, this Court should uphold
Act 10 as well.

I1l.  THE CIRCUIT COURT’S FLAWED ANALYSIS HAS

DEVASTATING ECONOMIC CONSEQUENCES

TO MUNICIPAL EMPLOYERS.

A. The Impact of Restored Bargaining.

Since its passage, municipal employers have relied on the changes
codified in Act 10, as they were required to do, and have made system-wide
changes to create efficiencies to counteract the dramatic cuts in state aid and
levy limits that accompanied Act 10 as well as struggling local economies.
Act 10 has allowed municipal employers to move forward with necessary
financial and operational changes without asking unions for permission to do
so. The flexibility provided by the legislation has allowed local governments

to maintain service and employment levels in a difficult, if not impossible,

gconomic environment.
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If the Circuit Court’s unprecedented constitutional analysis is
affirmed by this Court, the flexibility provided by Act 10 will be lost and the
consequences to municipal employers in terms of money and resources will
be devastating. Municipal employers will be faced with immediate demands
and litigation to restore any “wages” lost by general municipal employees as
a result of changes made under Act 10. Municipal employers simply do not
have the financial resources to pay or litigate such claims—the reason
municipal employers made changes to wages and benefits after Act 10 is
because they did not have the resources to fund them in the first instance.

Moreover, under the “Act 10” drafted by the Circuit Court, municipal
employers will be precluded from making any future changes required to
sustain necessary services unless and until they bargain the changes in “good
faith” with general municipal employee unions. Anyone remotely familiar
with the bargaining process understands that the foregoing steps, even in the
absence of interest arbitration, could take more than a year to accomplish and
cost thousands of dollars in the bargaining process alone. These costs do not
include inevitable costs and delays that will be incurred litigating issues such

as good faith bargaining, the proper scope of the duty to bargain and the
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definitions of “wages” or “hours and conditions of employment” under the
Circuit Court’s new law.

Equally important, while municipal employers are waiting for the
bargaining process to be completed and litigation to be resolved, they will be
required to fund existing levels of benefits under a “dynamic status quo”
which they cannot afford. An additional tier of cost will be incurred once, if
ever, agreements over wages, hours and conditions of employment are
reached. Under Act 10, employers were free to make fiscal and operational
changes (other than to total base wages) as often as they pleased. Under the
Circuit Court’s decision, however, this flexibility is gone. Municipal
employers are tied into any deal for at least one year and, more importantly,
have no ability to fix or cure detrimental financial consequences of a bargain
without union permission—the purported duty to bargain over “wages” is
forever present.

B. The Circuit Court’s Decision Represents an Unfunded
Mandate.

The Circuit Court did not provide municipal employers with any
corresponding funding or ability to increase tax revenues to offset the costs
of the bargaining process. As a natural result of the additional bargaining

requirements and the costs associated with them, municipal employers will
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be forced to take steps to either cut service levels or lay off employees until
the required bargaining process necessary to make the changes can, if ever,
be completed. If municipal employers still cannot pay their bills despite
these efforts, they may be forced to consider bankruptcy which is an all too
common occurrence among financially strapped municipal governments
today. The cost of adopting the Circuit Court’s unprecedented constitutional
analysis of Act 10 is prohibitive and, accordingly, this Court should reject it.
CONCLUSION

For these reasons, the Circuit Court’s holding that Act 10 is
unconstitutional should be reversed and Act 10 upheld in its entirety.

Respectfully submitted this 4™ day of September, 2013.

PHILLIPS BOROWSKI, S.C.

Attorneys for Amici County Mutual and
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By: /s/ Daniel J. Borowski
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Jacob J. Curtis
State Bar No. 1072735
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