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The trial court was bias

1. The trial court was
objectively bias

The state argues, in part, that the court was not
bias because the judge informed Herrmann at the
beginning of the sentencing hearing of her family’s
experience with a death caused by a drunk driver and
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that she told the defendant that she has “zealously tried
to set that aside.”(47:4).(State’s brief at 7).  Herrmann
and his counsel both said they had no problem with
that.(47:4).

The state cites no cases to suggest that a defendant
can waive judicial bias.  That, Herrmann and his counsel
originally felt confident in the court’s assurance that it
would not be bias, does not establish that the court was
not, in fact, objectively bias as reflected by its later
comments.

For example, once it came to sentencing, the judge
said,

In 1976 five young women got into a vehicle, and only
one of them survived.  The two gentlemen in the other
vehicle were 17, drunk out of their minds, and they did
not survive.  That was my personal story, and I will tell
you that the day does not go by that I do not think of that
personal tragedy, and I wish that I could tell these
victims that that pain will one day disappear, but it
doesn’t.  Time makes it less. We redirect ourselves to
other things, and a day does go by when we don’t think
of our loved ones and then we feel fuilyt at night
because that happened, but life does go on and I am very
grateful today that I’m looking at four lovely young
ladies and that only one family has had to go through the
pain that my family and the other three young ladies’s
families had to endure in 1976.

And so perhaps it is again destiny or a higher
power or, Pastor, probably the prayers of many others
that bring me to be the judge on this particular case
because I probably more than anyone else who would be
able to sit on this bench in this county understand the
pain that these victims are feeling, but I have had the
benefit of all those years since 1976 to understand that I
have to make Mr. Herrmann pay, but that nothing I do to
him will lessen that pain, and that if I don’t do more that
just incarcerate Mr. Herrmannm, if I don’t speak out on
behalf of my community today, then this tragedy will
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continue to happen on our streets, and more families will
suffer that way these families suffer today.

(47:78-79).

2. Mr. Herrmann was treated
unfairly.

While Mr. Herrmann had a prior record, it was not
particularly extensive.  He had one non-criminal OWI
conviction, several misdemeanor convictions and one
Federal drug felony conviction.(16: 8).

Nevertheless, contrary to the state assertion, Mr.
Herrmann was sentence more severely that others
similarly situation.(state’s brief at 10).  Mr Hermann was
sentenced to 15 years confinement and 10 years extended
supervision for homicide by intoxicated use of the motor
vehicle. 

Court Tracker analysis provided to the court on
November 23, 2011, by Attorney Doerfler. (22). The
analysis reflects that of 1,039 homicide by intoxicated
use of a vehicle  cases in Wisconsin, only 39.85% of the1

cases resulted in a prison sentence. Of the prison
sentences, 36% were for sentences of 5 to 10 years..
About 27% of the sentences were for less than 5 years
and about 36% (about 140) were for more than 10
years.(22:1).

In addition to the 15 years confinement, Mr
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Herrmann was sentenced to additional 16 years
confinement for the other counts.(27;47: 87–89).

Finally, the judge made it clear that she wanted
Mr. Herrmann to remain on supervision for the rest of his
life.(47:89).  Indeed, when even the prosecutor expressed
concern that Mr. Herrmann would not start his probation
sentence until he was nearly one hundred years
old(47:91-92), the judge commented,

 ...I want to make sure that he’s under supervision until
he dies.

(47:93).

It is clear, that the judge’s own personal
experience with a death of a loved one caused by a drunk
driver, influenced her to sentence Mr. Herrmann more
severely than was “consistent with the protection of the
public, the gravity of the offense and the rehabilitative
needs of the defendant." McCleary v. State, 49 Wis.2d
263, 276, 182 N.W.2d 512,(1971)

CONCLUSION

Mr. Herrmann asks this court to order a
resentencing before a different judge because that the
court erroneously exercised its discretion and violated
due process because it was biased when it sentenced Mr.
Herrmann. 
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