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l. INTRODUCTION

This appeal raises an obvious question: Why are we here
three years after Bank of New Y ork Mellon (“BONY”) was
tendered the full relief for which it sued? Sadly, this case reflects a
widespread pattern in which foreclosed properties are being thrown
into legal limbo. Increasingly, “walkaway” lenders are selling the
underlying promissory notes for these mortgages to debt-buyer
entities which will bring a new foreclosure action on the same
property. This process may repeat multiple times with a new

lawsuit after each transfer of the note.

Under the facts of the instant case, the circuit court
considered itself powerless to fashion aremedy for the lender
walkaway, in spite of the obvious dilemma the lender imposed on
the homeowner. Asistypicaly the case, the homeowner
relinquished her home to the lender as the lender demanded, but
was left responsible for an abandoned home and potentially endless
foreclosure litigation. Unless the Court recognizes the circuit
court’ s statutory and equitable authority to compel lendersto either
follow through on foreclosure lawsuits, or to treat the borrower’s
mortgage as satisfied, walkaway lenders will continue to create an
expanding class of unresolvable cases. Without court authority to

order a definitive remedy, walkaway lenders will continue to
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Impose hardship on vulnerable homeowners, to burden the City
with abandoned properties and to condemn the courtsto presiding

over foreclosure lawsuits that are mere exercisesin futility.

Of equal importance, circuit courts must have the power to
address lender misconduct that may be intrinsic to a large number
of lender walkaways. Many walkaways involve the lender
Initiating or maintaining a foreclosure action as a mere “place-
holder” action until it decides whether it really wants to foreclose,
in violation of Wis. Stat. § 802.05 (prohibiting lawsuits for an
“improper purpose” or without reasonable inquiry of the
circumstances and basisfor aclaim). Wakaway lenders also run
afoul of Wis. Stat. § 806.07 by failing to seek permission from the
court to terminate a foreclosure lawsuit in which ajudgment has
been granted, instead silently disappearing without indicating its
intentions to the homeowner or the court. Finally, walkaways
violate Wis. Stat. § 840.10 when the lender takes alis pendens and
then prematurely releases it, in order to evade property upkeep
responsibilities imposed by the City of Milwaukee.

Lega Aid has handled more than 1,600 foreclosure matters
since 2001 and has encountered the lender wal kaway situation
dozens of times. This brief is being submitted based on Legal

Aid’s experience with these cases with the intent to illustrate the
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inequity of this practice under certain circumstances and the need
for courts to have the authority to addressiit.
WALKAWAY LENDERS CREATE A CLASSOF CASES THAT
ARE INCAPABLE OF RESOLUTION, AND WHICH MAY
REAPPEAR ON THE COURT’ SDOCKET AD-INFINITUM
If circuit courts do not have the statutory and equitable
authority to hold foreclosure plaintiffs to the relief they sue for,
walkaway lenders will continue to create a class of cases that
neither the borrower nor the court has any way to bring to a final
resolution, despite the lender being given everything it has asked
for. Of particular import to local government and taxpayers,* these
cases are likely to reappear on the circuit court’s docket over and
over again, as successive debt buyers sue for foreclosure on the
same property, one after the other, before walking away.
Lender walkaways devastate defendants and frustrate the
courts because even when the defendant gives the plaintiff

everything it is seeking, she still cannot obtain satisfaction of the

! Foreclosure matters consume a s gnificant amount of judicial resources.
According to court records, there have been 45,955 foreclosure casesfiled in

the Circuit Court of Milwaukee County from January 2006 through July 2014.



judgment that has been entered.> According to BONY, the court
cannot fashion an equitable remedy to bring the matter to a close.
However, foreclosure is not alender’s only option—it could also
elect to sue for amoney judgment on the note. Bank of Sun Prairie
v. Marshall Development Co., 2001 WI App 64, 11 12-14, 242
Wis. 2d 355, 626 N.W.2d 319 (an action at law on a note and an
action in equity to foreclose on the mortgage can be pursued
separately, or can be united into one action by foreclosing and
seeking a deficiency judgment). Therefore, alender who chooses
instead to foreclose is declaring, specifically, that it wants to take
the house.® That is particularly truein the vast majority of
foreclosure suits where the lender is not seeking a deficiency
because there, the only thing the lender is seeking is permission to

sell the house at sheriff’ssale. In alender walkaway situation, the

2 Defendantsin other classes of civil actions can sati sfy judgments even when
plaintiffs are uncooperative. Money judgments may be paid to the Clerk of
Courts. Wis. Stat. 1806.20. In replevin actions, the defendant can voluntarily
deliver the property that is the subject of the action. Satisfaction of a
foreclosure judgment requires action by the plaintiff to conduct a sheriff’s sale

and confirm the sale.

®In Legal Aid sexperience, it isamost dways the plaintiff itself who buys the

property at the sheriff's sale.



lender can refuse to accept the house and instead, according to
BONY, let the judgment sit for up to five years before holding the
sheriff’s sale to complete the process, simply walking away from
the suit, or perhaps selling the note to a new entity, whichever the
lender happens to prefer at the time.

One of the Legal Aid Society’s casesillustrates the
impossible position lenders can force upon homeowners and the
courtsin these situations. Legal Aid represents a married couple
who fell behind on their mortgage when the husband lost his job
and the lender filed for foreclosure. The homeowners agreed that
given their loss of income, they could no longer afford the
mortgage payments. They retained Legal Aid to assist themin
responsibly agreeing to what the lender was seeking in its
complaint. Legal Aid assisted the homeownersin stipulating to
issuance of adefault judgment and waiver of the redemption
period. Inexchange, the lender agreed to conduct the sheriff’s sale
“as soon as possible” and scheduled a sheriff’s sale for
approximately six weeks later. The homeowners found affordable
rental housing and moved out of the house. They advised the
lender they had moved out and the property was vacant.

However, the lender cancelled the sheriff’ssale and filed a

motion to reopen and vacate the judgment and dismiss the action
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without prejudice, on the ground that the plaintiff “no longer
wishes to proceed” with it. In other words, the lender wished to
walk away from the action it had commenced. Legal Aid opposed
the lender’ s motion to reopen asit had failed to meet the
requirements of Wis. Stat. 8806.07 for vacating a judgment, and
the lender withdrew its motion, but still failed to set a sheriff'ssale.
Several months later, the lender sold the mortgage note to a new
lender, who brought a second foreclosure action even though the
previous judgment of foreclosure remains unsatisfied. Morethan a
year after agreeing to satisfy the judgment by stipulating to a
judgment and waiving redemption period, the homeowners still
own this empty house, remain responsible for its upkeep and
mai ntenance and are defendants in multiple foreclosure actions.

Under the BONY '’ s interpretation of Wis. Stat. § 846.102,
this lender conduct is permitted because a foreclosure judgment
merely gives the lender the right to elect to have the premises sold
at sheriff’s sale and does not require the sale. Under this theory,
there exists no legal remedy for the homeowner and no way for the
court to prevent a parade of lenders foreclosing on and walking
away from the same property.

BONY implies that the reason lenders choose to walk away
Is the “determination that the condition of the property precluded

6



any prospect of recovery and could simply saddle the Trustee with
the property’ s costly liabilities.” (Petitioner’s Brief 3-4).

However, as this example demonstrates, walkaways are often the
result of the lender’ s decision to sell the mortgage loan to investors
as part of the increasing trend of buying and selling these distressed
mortgage assets. Judith Fox, The Foreclosure Echo: How
Abandoned Foreclosures Are Re-Entering The Market Through
Debt Buyers, 26 Loy. Consumer L. Rev. 25, 39-63 (2013); see also
discussion infra Part 111.B.

I11. LENDER MISCONDUCT ISOFTEN PRESENT IN

WALKAWAY CASES: VIOLATIONSOF WIS. STAT. 8§
802.05, 806.07 AND 840.10 ARE COMMON

Lender walkaway often involves playing fast and loose with
the Wisconsin rules of civil procedure and Wisconsin statutes
governing lis pendens. Walkaway suits violate Wis. Stat. 8802.05
whenever they serve as mere “place-holders’ until the lender
decides whether it really wantsto foreclose or not. Unsurprisingly,
after obtaining a judgment of foreclosure in such afrivolous
lawsuit, lenders attempt to walk away from the suit without seeking
the court’ s permission to vacate the judgment pursuant to the
requirements of 8 806.07, presumably because the real reason for
wanting to vacate would not pass muster with the court. Some

walkaway |lenders also prematurely release the lis pendens on the
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property at issue, in violation of Wis. Stat. § 840.10, in order to
evade the reach of the City of Milwaukee ordinance that would
otherwise hold them responsible for maintaining the property being
foreclosed upon.
A. LendersViolate The Fundamental Rules Of
Pleading Embodied In Wis. Stat. 8802.05 When
They File And Maintain “Place-holder” Lawsuits,
Sometimes Going So Far AsTo Obtain A
Judgment Of Foreclosure Before I nvestigating

The Value Of The Property To Determine
Whether They Really Want To Foreclose

Under some circumstances, lenders who walk away from
their foreclosure actions are violating the fundamental rules of
pleading set forth in Wis. Stat.8802.05. Section 802.05 prohibits
papers from being presented for an “improper purpose” and
requires “an inquiry reasonable under the circumstances’ asto the

basis of the claims prior to filing.

Lenders who initiate and maintain a foreclosure suit as a
“place-holder,” even going so far as to get ajudgment of
foreclosure before determining whether they really want to
foreclose, are in violation of 8802.05’ s prohibition on presenting
papers for an improper purpose, and its requirement of conducting
reasonable inquiry prior to commencing an action. Lenders admit
that they do not always obtain updated property valuations before
initiating foreclosure “because they did not think it was necessary
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or because they were not required to do so,” U.S. Gov'T
ACCOUNTABILITY OFFICE, GAO-11-93, ADDITIONAL MORTGAGE
SERVICER ACTIONS CoULD HELP REDUCE THE FREQUENCY AND
IMPACT OF ABANDONED FORECLOSURES (Nov. 2010), at 44,

available at http://www.gao.gov/assets/320/312243.pdf, and

further admit that they commonly use automated val uation models
that do not take into account the actual condition of the property at
al. Id. at 43. Lendersreport that only after obtaining a judgment
of foreclosure do they examine the property in question to
determine whether they actually want to foreclose. Id. at 44. See
also Hearing Before the Sen. Comm. On Financial Institutions and
Rural Issues, Reg. Sess. (2011) (Wisconsin Bankers Association
testimony implying that lenders do not typically investigate
whether the property is abandoned until after obtaining a judgment
of foreclosure) (Appendix to the Amicus Curiae Brief of the City of
Milwaukee at A4). While the “reasonable inquiry” requirement is
most commonly applied to whether the claims asserted are
grounded in fact and law, it must also apply to the object of the
suit—parties are not permitted to invoke the judicial system on a
whim, filing a“place-holder” lawsuit until they decide whether
they really want to sue. This dilettante approach to litigation is

precisely the type of conduct 802.05 seeks to prevent.

9


http://www.gao.gov/assets/320/312243.pdf

B. Lenders Attempt To Dismiss Their Cases Without
Seeking To Vacate The Judgment AslsRequired
By Wis. Stat. 8 806.07 Because TherelsLikely No
Honest Reason That Would Pass Muster With
The Court

In cases where alender has obtained a judgment of
foreclosure, the lender must seek relief from that judgment
pursuant to Wis. Stat. 8 806.07 in order to dismissthe case, and it
must supply the court with one of the enumerated reasons.
Obvioudly, the honest reason, “1 changed my mind because | didn’t
investigate the property to determine whether | really wanted to
foreclose until now,” is unlikely to persuade the court and may
even result in sanctions pursuant to 8802.05. Therefore, lenders
either smply cease prosecuting, leaving the unsatisfied judgment
of foreclosure pending, or they just submit a proposed order of
dismissal to the court and hope the court entersit without
questioning what’ s going on.

Even if alender employs the proper process for terminating
its lawsuit, making a motion to set aside the judgment pursuant to §
806.07, courts must exercise caution in granting it. Thereis
evidence that lenders misrepresent their reasons for seeking to
vacate a judgment of foreclosure, or provide such vague

information that the true reason is not readily ascertainable. Fox,

supra, at 44 & n. 92. For, example, in acase where Lega Aid
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represented an elderly widow suffering from advanced Alzheimer’s
disease and living in a nursing home, without discussion or notice,
plaintiff filed a motion to dismiss the action on the ground that the
parties were working out aloan modification, even though this was
obviously impossible due to the defendant’ s mental incapacity. See
also discussion of Legal Aid case supra Part Il (Ilender stated only
that it “no longer wishes to proceed,” then sold the note to another
entity); Fox at 47-55 (describing a case where lender claimed that
“the parties had resolved the matter” but later admitted the real
reason was the lack of equity in the property; another case where
the lender’ s attorney stated the reason was “loss mitigation” but
later admitted he did not know what that meant and that it likely
was not the real reason). Thus, it isimperative that courts
scrutinize the lender’ s proffered reason for such a motion,
particularly in the case of adefault judgment where thereis no
opposing party present to contest the lender’s claim.

It appears that an increasingly common reason for wanting
to set aside aforeclosure judgment is the lender’s desire to sell the

note on the secondary market to a buyer of distressed assets.* Fox

* Pursuant to the doctrine of merger, when ajudgment is entered, the
underlying claim mergesinto that judgment. Fox, supra, at 45-46; Production

Credit Ass'nv. Laufenberg, 143 Wis. 2d 200, 204, 420 N.W.2d 778 (Ct. App.

11



at 46, 51-52. Unchecked by the courts, this can lead to suit after

suit being filed on the same property as each successive debt buyer
filesand walks away. One researcher revealed that six foreclosure
suits were filed on the same property, against the same owner, in a

five-year period. Fox at 63, Chart B.

C. LendersWho Want To Walk Away Often Release
Thelr LisPendensOn The Property In Violation
of Wis. Stat. 8 840.10 In Order To Evade City Of
Milwaukee Property Maintenance Requirements

Walkaway lenders also play fast and loose with Wis. Stat. 8
840.10, which permits the discharge of alis pendens only when a
case has been finally concluded. Pursuant to § 840.10, alis
pendens must stay in place until the matter is resolved with finality,
including all opportunities for appeal. Zweber v. Melar, 2004 WI

App 185, 11 10, 14-15, 276 Wis. 2d 156, 687 N.W.2d 818. In

1988). In aforeclosure context, this means that once the judgment is entered,
the lender must vacate the judgment in order to sell the note. Fox at 51-52.
Similarly, when a plaintiff waivesits right to a deficiency and obtains a
judgment of foreclosure under Wis. Stat. § 846.101, no deficiency judgment
may be “separately rendered against any party,” such that the lender could not
then proceed to obtain a money judgment on the note. Wis. Stat. § 846.101
(2011-12). Accordingly, thistoo forecloses the possibility of selling the note to
anew entity, requiring the current lender to vacate the judgment it obtained in

order to sell the note.
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violation of this requirement, lenders who are determined to walk
away without properly concluding the matter frequently also
prematurely release the lis pendens. By doing this, the lender
relievesitself of the responsibility for property maintenance and
penalties for non-compliance imposed by City of Milwaukee
Ordinance 200-22.5, “Registration of Residential Properties
Pending Foreclosure.” Milwaukee, Wis., Code of Ordinances Vol.
2, Ch. 200, Subch.3, § 200-22.5(2.5-6) (2014), available at

http://city.milwaukee.gov/I mageL.ibrary/Groups/ccClerk/Ordinance

O/Volume-2/CH200-sub3.pdf. Pursuant to 8§ 200-22.5(2.5) (d),
vacating the lis pendens “ dissolves’ the lender’ s registration and its
duties as aregistrant “cease.” |d.
V. CONCLUSION

BONY argues that lenders have unfettered discretion in
determining the fate of the homes they sue to take in foreclosure,
and that the courts lack statutory and equitable authority to fashion
remedies to address the gross inequities that frequently ensue.
BONY'’sargument is contrary to the explicit provisions of Wis.
Stat. 8 846.102 and to the principle of equity that underpins
foreclosure law, holding that the circuit court has the equitable
authority to exercise discretion throughout the proceedings and

even after confirmation of sale, “if necessary to provide that no
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injustice shall be done to any of the parties.” Harvest Sav. Bank v.
ROI Invs,, 228 Wis. 2d 733, 739, 598 N.W.2d 571 (1999). Given
the severe harm being done to homeowners and the burden
imposed on the court system, when equity demandsiit, circuit
courts must be permitted to hold lenders accountable in walkaway
Situations,

For the reasons stated herein, the Legal Aid Society of
Milwaukee respectfully requests that this Court affirm the decision

of the Court of Appeals.
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