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STATEMENT ON ORAL ARGUMENT

Plaintiff-respondent, the State of Wisconsin, doeisrequest oral

argument unless deemed appropriate under Wis.$58819.22.

STATEMENT ON PUBLICATION

Publication is requested by the State of Wiscoiisieemed
appropriate under Wis. Stat. 8 809.23. The issesgnted regarding the
application of trespass to alleged Fourth Amendmgtations will likely
enunciate a new rule of law or modify, clarify,aiticize an existing
rule. The factual situation presented is alsoiBggmtly different from
published decisions and any decision will havelstantial and

continuing public interest. It does not appeat tha ruling presented in

United States v. Jone$32 S.Ct. 945 (2012) has been applied in
Wisconsin, nor to the specific facts of this cagkether a large

underground parking garage is protected under tetlir Amendment.



ARGUMENT
I. THE TRIAL COURT CORRECTLY DETERMINED THE
DEFENDANT’'S FOURTH AMENDMENT RIGHTS WERE
NOT VIOLATED WITH THE APPROPRIATE ANALYSIS
A. Standard of Review
The State agrees with the defendant’s analysis@appropriate
standard of review with exception to reviewing wisaturtilage.

Curtilage determination is a mixed question of lawd fact and subject to

a two-step standard of review. State v. MartwRBO0 W1 5, 231 Wis. 2d

801, 604 N.W.2d 552.
B. Fourth Amendment Relevant Law
The Fourth Amendment to the United States Congliiyiarohibits
unreasonable searches and seizures and the Utsetted Supreme Court

held that a two part test is necessary when dem@mmivhether an illegal

search or seizure occurred. See generally UnitgigSv. Joned 32 S.Ct.
945 (2012). For a warrantless search to be legal¢court must find that a
defendant did not have a reasonable expectativagyriand that a
common trespass did not occur.. & 952. The court emphasized that it
is a “right of the people to be secure in theirspes, houses, papers, and
effects, against unreasonable searches and seizigeat 949. In Jones
the government attached a GPS tracker to the baifdhre defendant’s

car in a public parking lot. Icat 948. The court determined a common



law trespass had occurred on an “effect” (the didaetis car) and
therefore the defendant’s Fourth Amendment riggtsrest unreasonable
searches and seizures had been violatedat B46. The court did not
address the “reasonable expectation of privacyteors because, “Fourth
Amendment rights do not rise or fall with the Kébzmulation.” Id at 950

(citing generally Katz v. United State€389 U.S. 347 (1967)). The court

reasoned that the "Kateasonable-expectation-of-privacy test has been
added to, notsubstituted for, the common-law trespassory test.” & 952.

In Katz, telephone conversations were overheard by FBitage
who had attached an electronic listening and recgrdevice to the
outside of the public telephone booth from whicé ¢lalls had been placed
and the court ruled this was a violation of privacyl therefore the
petitioner’'s Fourth Amendment rights. See gengit@iltz The court did,
however, make specifically clear that the Fourthelwhment “protects
people, not places,” and, “What a person knowimgigoses to the public,
even in his own home or office, is not a subjedtofirth Amendment
protection.” _Id at 351. The court also noted that the trespasside can
no longer be regarded as controlling. dd353.

The Wisconsin Supreme Court reiterated the reaganiatzin

Conrad v. Statevhere the court held that though the sheriff cotredia

trespass by digging on the defendant’s land, tideece was admissible



because it was found in open fields approximatély #et away from the

defendant’s house. See generally Conrad v. S33teVis.2d 616, 218

N.W.2d 252 (1974). The court concluded that Foértiendment
protections are afforded when subjective interéxercise a reasonable
expectation of privacy is exhibited as well as vattmmonly accepted
protected areas, such as a home and the curtilaggriading the home.
Id. at 627. In so doing the court stated that “a@nofeld remains beyond
the ambit of the Fourth Amendment's protectiord’ at 628. It is also
important to note the court touched on curtilagecdpally in relation to
Fourth Amendment protections by stating that “whbeere is
demonstrated a reasonable expectation of privheye tcan be no search
in the curtilage except upon warrant issued upobaginle cause.” Idat
634.

In Conradthe court touched on their earlier opinion in Wiagkv.
State in which incriminating evidence was observed Hicers in the
storage room in the basement of the defendantténagyat building
without a warrant._ Watkin$9 Wis.2d 514, 208 N.W.2d 449 (1973). The
court reasoned the defendant could “harbor no ¢apen of privacy in
this area” because the room was not for the exausse of the defendant
and thus the search and seizure of the incrimigaundence was

reasonable. ldat 514-15. It should also be noted, howevet,ttiecourt



in Conradstated that their earlier opinion_in Watkinas that this storage

room was “clearly within the curtilage,” of the @arts home. Conraat
633. The two opinions indicate the importancehefteasonable
expectation of privacy test in determining whetheearch can occur in
curtilage.

Further, the court in Jonesated that the holding of Oliver v.
United Stategthat there was not an illegal search and seialidehot
apply because the disputed entrance onto propeiver occurred on
non-curtilage land and not on an “effect” of théeshelant. _Joneat 953

(citing generally Oliver v United State466 U.S. 170 (1984)). In Oliver

police went to the farm of the petitioner to invgate allegations of
marijuana being grown in fields. Upon arrivingla farm, they drove
past the petitioner’s house to a locked gate witR@Trespassing” sign.
A footpath led around one side of the gate anagents walked around
the gate and along the road for several hundredgsyahen someone
standing in front of a camper shouted: “No hunisgllowed, come back
up here.” The officers found no one when they re¢drto the camper and
resumed their investigation of the farm and fourield of marijuana over
a mile from the petitioner’'s home. Olivat 173. The court reiterated

non-curtilage land is not protected by the Fourthehdment and an



entrance onto non-curtilage land is not a tresfmgsourth Amendment
purposes._Joned 953; citing Olivelat 183.

In determining whether a trespass occurred on pryppeis
necessary to determine if the property is curtilafya residence, and if
not, the Oliveholding, as stated in Jones applicable and a trespass has
not occurred._Joned 953. The Seventh Circuit Court of Appeals

addressed this issue_in Harney v. City of Chicagaevhich the police

arrested the defendant in the walkway outside ®Bpartment complex.

Harney v. City of Chicago702 F.3d. 916, 925 {'Tir. 2012). The

defendant claimed that this violated his Fourth Admaent rights and the
court disagreed, stating that even though the wali-was gated and
partly obscured from public view, the walkway wasmnon to the
apartment and therefore there was no reasonabéz&tion of privacy.
Id. The language of “reasonable expectation of pyivavas used in
determining curtilage and whether a trespass oedurid

C. Determination of Curtilage Relevant Law

In California v. Ciraolpthe U.S. Supreme Court stated that

curtilage “is the area to which extends the interettivity associated with
the sanctity of a man’s home and the privaciegef | California v.
Ciraolg 476 U.S. 207, 212 (1986). The court emphasizatidurtilage is

“essentially a protection of families and persqmalacy in an area



intimately linked to the home, both physically grsychologically, where
privacy expectations are heightened.” dd213. Again, indicating that
expectation of privacy is a major factor in detarimg curtilage.

There are four factors in determining curtilages ginoximity of
the claimed area to the home, whether the aremlisded within an
enclosure surrounding the home, the nature of $kee of the area, and
steps taken by the resident to protect the area fr@ observations of

passersby. United States v. DudB0 U.S. 294, 301 (1987). In applying

this to multi-family dwellings, courts have consistly found that
curtilage is much narrower, as reasonable expeatwbf privacy decrease

in urban, multi-family areas. See generally Unifdtes v. Redmori38

F.3d 1109 (7 Cir. 1998); United States v. Cruz Pag887 F.2d 554 i

Cir. 1979);_United States v. StanJ&97 F.2d 866 (ﬁCir. 1979).

In Redmonthe court stated that in a multi-unit apartmearhplex,
“there may in fact be no curtilage except perhaps separate area - like a
basement storage locker — subject to one’s exdusimtrol.” Redmorat
1128. In_Cruz Pagahe court similarly held that in a multi-family
apartment complex curtilage “cannot reasonablydi t® extend beyond
[their] own apartment or perhaps any separate aggsct to [their]
exclusive control.”_Cruz Pagat 557-58. This was applied_in United

States v. Hollandn which the Second Circuit determined that stiare




areas, such as apartment lobbies, are not curitege if it is guarded by

locked doors._Holland755 F.2d. 253, 255 {2Cir. 1985).

Wisconsin has also adopted the Ddactors in determining if an
area is curtilage and therefore protected undeFtheth Amendment.

See generally State v. Martwick000 W1 5, 231 Wis. 2d 801, 604

N.W.2d 552; State v. Artj2010 WI 83, 327 Wis. 2d 392, 768 N.W.2d

430; State v. Davj2011 WI App 74, 333 Wis. 2d 490, 798 N.W.2d 902.
Martwick involved a 1.52 acre property that was not a farth a home
and ginseng sheds, Articvolved a single residence, and Dawgolved a
single residence with an attached garage; nonéhmhvhave similar facts
to this case._Id

State v. Trecroawill likely provide some guidance. See generally

State v. Trecro¢i2001 WI App 126, 246 Wis. 2d 261, 630 N.W.2d 555.

Trecrociinvolved a two-story residence subdivided into &partments
with an attic located above the second floor.akd] 3. The court
determined the defendants had a reasonable expaavéprivacy in the
stairway and that it was not a “common area.” adf 1. What is
important to note is the court realized case lalagking in Wisconsin on
the issue of Fourth Amendment protections in comara@as of multi-unit
dwellings. _Id at { 27. Also, the court notes numerous cases @ther

jurisdictions exist and that the level of protentafforded by the Fourth



Amendment differs in larger apartment complexes thaduplexes or
smaller dwellings._ldat § 27, 1 30.
D. The Large Underground Parking Garage of the
Defendant is Not Curtilage and Therefore Officer
DeJarlais Did Not Violate His Fourth Amendment
Rights.

The Defendant asserts the circuit court addresschis
reasonable expectation of privacy and not whetlwamamon law trespass
occurred. As discussed previously, a trespadssicase can be
determined by whether the area in question islaggiand reasonable

expectation of privacy is part of the analysisy@it Chicagoat 925. The

circuit court did address whether the parking ganaghis case is
curtilage under the Fourth Amendment. (R 20: 17R-&p. 20-21). The
circuit court determined the parking garage isawtilage and the
defendant’s Fourth Amendment rights do not extentthé parking garage
because it is a common area. (R 20: 17-18; R-B21D). Though the
circuit court mainly focused on expectation of pay, this is a factor in
determining curtilage, and thus, if a trespass wecu

The Defendant also asserts the large undergroukdhgayarage
in this case is protected curtilage by simply sttt is similar to the

storage area in Watkingithout any supporting argument. The apartment



complex of the Defendant contained approximatedg 6r six buildings
with approximately thirty apartments in each builyli (R 16:26; R-Ap.
15). More than one parking garage was a parteottimplex and each
one contained approximately thirty stalls. (R B6:R-Ap. 15). This is
quite different than a basement storage area ash@asse in Watkins
which was decided before Durend is not supported by the factors
enumerated in Dunn

When reviewing the four factors in determining dage as stated
in Dunnit is clear the large underground parking garagis case is not
curtilage. The Defendant had to enter anothenfaglland take an
elevator to get to his apartment from the undengdoparking garage,

indicating the garage is not in close proximityte apartment. (R 16:40

41; R-Ap. 16-17). The large underground parkingaga is not included
within an enclosure surrounding the Defendant’stapent as they are in
two separate locations. (R 16:40-41; R-Ap. 16-IiMe Defendant only
used the large underground parking garage for padkis vehicle, as did
other tenants, and was not used for storage. R 1R-Ap. 18). Finally,
there does not appear to be any evidence thattapy were taken by the
Defendant to protect the large underground pargargge from
observations of passersby. Other important factorote are that the

apartment complex does not have any gates preggmtiople from

10



getting into the complex, (R 16:19; R-Ap. 12), ©i DeJarlais did not
know the Defendant lived in the apartment compRkg:23; R-Ap. 14),
and when the Defendant initially turned into tharament complex he
attempted to lose Officer DeJarlais by driving axd@a parking lot before
eventually proceeding to the large undergroundipgrgarage. (R 16:14;
R-Ap. 7).

A parking garage shared by numerous tenants iglleat within
the Defendant’s exclusive control, nor is it progéeccurtilage, despite
controlled access by a garage door opener. Theitcaourt was correct
in assessing that any given tenant does not haasanable expectation
of privacy in a parking garage shared by approxahyahirty other
households because curtilage in multi-family aparthcomplexes is
narrow.

Further, unlike in Joneshe present case does not involve any
possible trespass onto an “effect” of the Defenddohesat 953. Officer
DeJarlais parked his vehicle in a position so terlvead garage would
not close, exited his vehicle and approached tHeridant who was still
in his vehicle, and spoke with the Defendant uggathing him as he
exited his vehicle. (R 16:15-18; R-Ap. 8-11). Ténes no evidence that
Officer DeJarlais placed anything on or into thdddelant’s vehicle, nor

is there any evidence Officer DeJarlais ever edtdre Defendant’s

11



vehicle, apartment, or any space that is not a comanea for the

apartment tenants. These facts are similar tetbb®liverbecause the

disputed entrance onto the property in this cdmelarge underground
parking garage, occurred on non-curtilage landrastdn an “effect” of
the Defendant. Oliveat 953.

Because there is no reasonable expectation ofgyrivethe large
underground parking garage, nor is it protectetilage, entering the
large underground parking garage was not a tregpabthe Defendant’s
Fourth Amendment rights were not violated.

II. OFFICER DEJARLAIS ENTERED THE LARGE
UNDERGROUND PARKING GARAGE BASED ON
PROBABLE CAUSE AND EXIGENT CIRCUMSTANCES
EXISTED AT THAT TIME

A. Relevant Law
Warrantless entry into private residences is prexively

prohibited; however, exceptions exist based upobadrle cause and

exigent circumstances. See generally State v. e51g600 WI 24, 233

Wis. 2d 280, 607 N.W.2d 621. Four exigent circianses were outlined
in State v. Smitho allow a warrantless entry by officers as fokow(1) an
arrest made in “hot pursuit,” (2) a threat to saf#fta suspect or others,

(3) arisk that evidence will be destroyed, anda(4ikelihood that the

12



suspect will flee._State v. Smjth31 Wis. 2d 220, 229, 388 N.W.2d 601,
605 (1986).
B. Probable Cause
Probable cause “is the quantum of evidence withenatrresting
officer’s knowledge at the time of the arrest whwetuld lead a
reasonable police officer to believe that the de&er probably committed

or was committing a crime.”_State v. Secr@24 Wis. 2d 201, 212, 589

N.W.2d 387, 392 (1999) (citing State v. Mitchdl67 Wis. 2d 672, 482

N.W.2d 364, 367 (1992)). Officer DeJarlais hadoatade cause to arrest
the Defendant for Resisting or Obstructing an @fficontrary to
Wisconsin Statute 8946.41 as well as Failure toyOlaffic
Officer/Signal contrary to Wisconsin Statute 83422) prior to the
Defendant entering the large underground parkimggga

To commit the crime of Resisting or ObstructingQifficer one
must knowingly resist or obstruct an officer whslech officer is doing
any act in an official capacity and with lawful hatity. (Wis. Stat. §
946.41 (2011)). Resisting or Obstructing an Offisgpunishable by a
fine not to exceed $10,000 or imprisonment notxiceed 9 months, or
both. (Wis. Stat. § 939.51(3)(a) (2011)). To cairtire crime of Failure
to Obey Traffic Officer/Signal one must knowinghsist the traffic

officer by failing to stop his or her vehicle appiptly as safety

13



reasonably permits after having received a visiblaudible signal to stop
his or her vehicle from a traffic officer or markpdlice vehicle. (Wis.
Stat. § 346.04(2t) (2011)) Failure to Obey Tra@fficer/Signal is
punishable by a fine not to exceed $10,000 or isgporinent not to exceed
9 months, or both. (Wis. Stat. § 346.17(2t) (2011)

Officer DeJarlais was off-duty, in plain clothesdaon his way
home from a Brewer’s game in his personal vehidiemhe saw a vehicle
coming up from behind him at a very high rate cfesh (R 16:8, 11; R-
Ap. 1, 4). The vehicle then passed him and proaeéal tailgate another
vehicle after it passed Officer DeJarlais. (R 1&Ap. 2). The vehicle,
later identified as the Defendant, then proceedeadtérnate between
tailgating Officer DeJarlais and another vehiclélunstopped at a red
light at the intersection of North St. and St. Pawknue after passing
them both. (R 16:10; R-Ap. 3). Officer DeJarldisn pulled next to the
Defendant, made contact with him, identified hirhasla City of
Waukesha Police Officer by showing his badge aratglaentification
card, and told the Defendant he need to wait thetee contacted the
police about his driving. (R 16:11-12; R-Ap. 4-%)fficer DeJarlais then
observed signs of possible intoxication on the Bééat such as sleepy
looking and glassy eyes. (R16:13; R-Ap. 6). Thldelbdant instead just

stared at Officer DeJarlais after being told twiwgull over. (R 16:13; R-

14



Ap. 6). The light turned green and Officer DeJanaent through the
intersection and pulled over to the right sidehaf toad onto Wisconsin
Avenue where the Defendant eventually pulled akidg of him, in the
middle of the traffic lane. (R 16:13; R-Ap. 6). floér DeJarlais again told
the Defendant to wait there because the police a@meng, but the
Defendant instead proceeded to travel to the Rigkrdpartments. (R
16:14; R-Ap. 7). Officer DeJarlais then followdgktDefendant and he
tried to lose him in parking lot before entering thrge underground
parking garage. (R 16:14; R-Ap. 7). Officer Dédliardid not see the
Defendant operate the garage door to the parkireggabut only
assumed he did so. (R 16:20; R-Ap. 13).

By not stopping and pulling over on the roadwaxgalfteing told
numerous times to do so by Officer DeJarlais, teéebdant committed
Resisting or Obstructing an Officer as well as trailto Obey Traffic
Officer/Signal. The Defendant knowingly obstructflicer DeJarlais by
not stopping or pulling over after being told tostoby Officer DeJarlais.
This was after Officer DeJarlais identified himsadfbally and with his
badge and photo identification. These same fawistitute Failure to
Obey Traffic Officer/Signal as the Defendant did stop his vehicle after

being told to do so by Officer DeJarlais.

15



The Defendant asserts he had no reason to beliéeeO
DeJarlais was, in fact, an officer and therefoneld¢alisregard his
instructions. The record does not support thisréiss, and even if it did,
it is a question of fact for the jury to decide.

C. Exigent Circumstances

The circuit court considered hot pursuit and fotimelactions of
Officer DeJarlais and the Defendant did not coatgihot pursuit. (R
20:12; R-Ap. 19). The circuit court noted, howewbat not all hot
pursuits require a high speed chase or lights medss (R 20:12; R-Ap.
19). Hot pursuit does not have to include a higdesl chase, only “an
immediate or continuous pursuit of [a suspect] ftbescene of a crime.”
State v. Smith131 Wis. 2d 220, 232, 388 N.W.2d 601, 606 (1986)

(quoting_Welsh v. Wisconsj66 U.S. 740, 753 (1984)). Officer

DeJarlais immediately and continuously followed Erefendant after he
failed to stop or pull over after being told to sim

The Defendant asserts that since he properly pdriseeehicle and
did not strike anything while driving that he wa#t & threat to the safety
of others. The evidence suggests the opposite. DEfendant was
driving erratically, driving at a high rate of spestopping in the middle
of the road, and tailgating numerous vehicles. gdsibility of the

Defendant injuring himself or others on the roadwastinued the entire

16



time he was in his vehicle and Officer DeJarlaid haw way of knowing
the Defendant would just park his vehicle and retorhis apartment.
The Defendant again asserts that because he madaistlarge
underground parking garage that he was not likettempt to flee.
Again, the evidence suggests otherwise. The Dafardid not stop on
multiple occasions after being told to do so byicaif DeJarlais and, in
fact, did flee from Officer DeJarlais. The likedibd of the Defendant
continuing to flee was great since he did not stibgr being told to do so
on multiple occasions only moments prior to reagliis large
underground parking garage. Further, Officer Diaikadid not know the
Defendant lived at that location or if he was the opening the door to

the large underground parking garage.

17



CONCLUSION

For all the reasons stated above, the State résihpectquests the
Court affirm the circuit court’s decision and dethg Defendant’s motion.
The circuit court used the appropriate analysigetermining if the large
underground parking garage entered by the Defenglgnbtected by the
Fourth Amendment. In the alternative, Officer Déala had probable
cause to arrest the Defendant at the time he ehtleedarge underground

parking garage and exigent circumstances existdthatime.

Dated this 28 day of December, 2013.

Respectfully Submitted,

Bryan C. Bayer

Assistant District Attorney
Waukesha County

Attorney for Plaintiff-Respondent
State Bar Number 1079308
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