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i . STATEMENT OF | SSUES

1. Whet her the Wsconsin Departnent of Corrections
(hereinafter the “WbOC') is liable for the tort
injuries caused by the negligent design of a baseball
field at Red Ganite Correctional Institution because
W sconsin has a unique history that establishes tort
l[iability from Holytz v. Cty of MIlwaukee, 17 Ws. 2d
26, 115 N.W2d 618 (1962) and from that history the
WDOC established a legislative intent to allow the
WDOC to sue or be sued and al so provided the WDOC with
the wunique power to govern under Ws. Stat. 8301.
Therefore the legislative intent that the WOC is
liable for torts can be drawn from the vast powers and
scope of authority that was provided to the WOC
because in essence the WDOC is an independent agency
i ndependently responsible for regulating the prison
population simlar to any small nunicipality that can
regulate its own popul ation.

ii. STATEMENT ON ORAL ARGUMENT AND PUBLI CATI ON

Publ i cation of the decision in this case would further

clarify the points of law involved herein.
It is believed that the issues can be sufficiently set

forth and argued in the briefs and therefore oral argunent

is not warranted and i s not requested.



1. STATEMENT OF THE CASE

On COctober 21, 2011, Notice of G rcunstances @G ving
Rise to Caimand Caim Pursuant to Ws. Stat. 8893.80 was
served on the WDOC by serving Liz Kennebeck, Service of
Process Specialist and person authorized to accept service
by the Ofice of the Secretary and on Redgranite
Correctional Institution and Dr. Dttman personally by
serving the warden, Dr. Mchael A Dittman. [R 13 p.4-7]
On June 29, 2012 the Summns and Conplaint was filed in
this matter and subsequently served on the Attorney
General’s Ofice on July 16, 2012 and Redgranite
Correctional Institution on July 11, 2012. [R 1, 2, 4, 5]
On or about August 23, 2012, the State of Wsconsin acting
through the Departnment of Corrections and Redgranite
Correctional Institutions filed a Mdtion to Disnmiss on the
basis of sovereign immunity and lack of per sonal
jurisdiction. [R6] On Septenber 18, 2012, plaintiff filed
an Anmended Summons and Anmended Conplaint adding Gary
Hanblin, Secretary of the Departnent of Corrections,
M chael A Dittman, Warden of Red Ganite Correctional
Institution, Ofice John A Doe and O ficer John B. Doe as
parties to this action [R 8&] The parties submtted briefs
in support of each of their positions and ultimately the

Court dismssed this action against the WDOC because “..the



doctrine of sovereign immunity not otherwi se specifically
statutorily relinqui shed by the State through the
| egislature.” [R 21 p.10]
2. STATEMENT OF FACTS
On July 1, 2011, Plaintiff, Adam R Mayhugh
(hereinafter “ Adant') , was an inmate  at Redgranite
Correctional Institution (hereinafter “RC") and was
wat ching a baseball gane on the bleachers of the baseball
field in the recreational yard of RCI when he was hit in
the head with a softball as a result of a foul ball being
hit by another inmate. Adam was instructed to sit on the
bl eachers by the officers on duty in the recreation yard at
RCI on July 1, 2011. Adam suffered injuries including, but
not limted to a fracture of his right tenporal |obe and
severed artery which further resulted in a hematona/bl ood
clot, strokes and acute respiratory failure. Adam R
Mayhugh has permanent injuries from the Incident including,
but not limted short term nenory |oss, weakness on his
left side, inpaired wal king and enotional injuries. [R 1]
3. SUMVARY OF THE LAW
A. Tort Immunity for CGovernnent Bodies
The Wsconsin Suprene Court in Holytz criticized the
tort immunity for government bodies and specifically

st at ed:



There are probably few tenets of Anerican
jurisprudence which have been so unani nously
ber at ed as t he gover nnent al i muni ty
doctrine. This court and the highest courts
of nunerous other states have been unusually
articulate in castigating the existing rule;
text witers and |aw reviews have joined the
chorus of denunciators. Some exanples of the
condemat i on are here presented.

In Britten v. Eau daire (1952), 260 Ws.
382, 386, 51 NWwW2d 30, 32, this court
st at ed:

‘The doctrine that imunity from liability
shoul d be granted to the state and
muni ci palities while engaged in governnental
operations rests upon a weak foundation. Its
origin seens to be found in the ancient and
fallacious notion that the king can do no
wrong.’

In Smth v. Congregation of St. Rose (1953),
265 Ws. 393, 397, 61 N W2d 896, 898, we
agai n stated:

‘“* * * this court has long felt that the

reasons for granting such immunity to
charitable and religious organizations, as
wel | as to rmunicipal corporations, are
archaic.’

The Wsconsin Suprene Court in Holytz went on to

reference a nunber of other jurisdictions that criticized
government imunity fromtort action:
Criticismof the Rule of Tort Imunity

Some exanples of the condemmation are
here presented.

In Britten v. Eau Caire (1952), 260
Ws. 382, 386, 51 N.w2d 30, 32, this
court stated:



‘The doctrine that i muni ty from
l[iability should be granted to the
state and municipalities while engaged
in governnental operations rests upon a
weak foundation. Its origin seens to be
found in the ancient and fallacious
notion that the king can do no wong.’

In Smith v. Congregation of St. Rose
(1953), 265 Ws. 393, 397, 61 Nw2ad
896, 898, we agai n stated:

‘* * * this court has long felt that
the reasons for granting such imunity
to charitabl e and religious
organi zations, as well as to municipal
corporations, are archaic.’

Some of the judicial expressions in
ot her states which have sharply decried
the rule of immunity are as foll ows:

‘This doctrine has been shot to death
on so many different battlefields that
it would seem utter folly now to
resurrect it * * * ' Fower v. Cty of
Cl eveland (1919), 100 Onio St. 158,
176, 126 NE 72, 77, 9 AL R 131
(concurring opinion, Wanamaeker, J.)

‘Little time need be spent in
determ ning whether the strict doctrine
of muni ci pal i muni ty from tort

l[iability should be repudiated. All
this is old straw. The question is not
“Should we?; it is ‘How may the body
be interred judicially with non-
discrimnatory last rites? No |onger
does any emnent scholar or jurist
att enpt justification t her eof .’
Wlliams v. Cty of Detroit (1961), 364
Mch. 231, 111 NW2d 1, 10 (separate
opi ni on, Black, J.)

“I't is alnost incredible that in this
nodern age of conparative sociol ogical
enlightennment, and in a republic, the
medi eval absol utism supposed to Dbe
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inplicit in the maxim ‘the King can do
no wong', should exenpt the various
br anches of t he gover nment from
l[iability for their torts, and that the
entire burden of danage resulting from
the wongful acts of the governnent
should be inposed wupon the single
i ndi vi dual who suffers the injury,
rat her than distributed anbng the
entire comuni ty constituting t he
governnent, where it could be borne
wi t hout hardship upon any individual,
and where it justly belongs.” Barker v.
Cty of Santa Fe (1943), 47 N W 85,
136 P.2d 480, 482.

‘We, therefore, feel that the tinme has
arrived to decl are this doctri ne
anachoristic [sic] not only to our

system of justice but to our
traditional concepts of denocratic
government.’ Hargrove v. Town of Cocoa

Beach (1957, Fla.), 96 So.2d 130, 132,
60 A L.R 2d 1193.

‘After a re-evaluation of the rule of
gover nnent al i muni ty from tort
l[iability we have concluded that it
must be discarded as mstaken and
unjust.’ Miskopf v. Corning Hospital
District (1961), 55 Cal.2d 211, 11
Cal . Rptr. 89, 90, 359 P.2d 457, 458.

‘W conclude that the rule of school
di strict tort imunity is unjust,
unsupported by any valid reason, and
has no rightful place in nodern day
society.” Mdlitor v. Kaneland Comrunity
Unit District No. 302 (1959), 18 Ill.2d
11, 163 N. E. 2d 89, Holytz at 33-34.

In Holytz the Court concluded that "we are now of
the opinion that it is appropriate for this court to

abolish this inmunity notwithstanding the |legislature's

11



failure to adopt corrective enactnents.” Holytz also
addressed the scope of the abrogation and concl uded that,
“In our opinion, this is an unwise limtation, and we
consi der that the abrogation should apply broadly to torts,
whet her they be by comm ssion or omission.” 1d at 39. The
Holytz court further <clarifies the rule by stating
"[plerhaps clarity will be afforded by our expression that
henceforward, so far as governnental responsibility for
torts is concerned, the rule is liability—+the exception is

imunity." 1d at 39.

In 1963 the legislature in response to Holytz enacted
sec. 331.43, Stats. 1963 (now sec. 895.43, Stats.),
generally allowing actions founded on tort agai nst
political cor porations, gover nnent al subdi vi si ons or
agencies and officers, agents, or enployees and limting
recovery to $25,000. In 1973, the legislature linmted the
anmount recoverable in a suit against a state officer to
$100, 000. Laws of 1973, ch. 333, sec. 182c, sec. 895. 45,
St at s. Sanbs v. Gty of Brookfield, 97 Ws. 2d 356, 373,
293 N. W 2d 504, 512 (1980)

Sec. 895.43, Stats. 1965, provides:

895.43 Tort actions against political
corporations, governnmental subdivisions

or agencies and officers, agents or
enpl oyees; notice of claim Ilimtation

12



of damages and suits. (1) No action
founded on tort, except as provided in
s. 345.05, shall be maintained against
any volunteer fire conpany organized
under ch. 213, political corporation,

gover nnent al subdi vi si on or agency
t her eof nor agai nst any of ficer,
official, agent or enployee of such

corporation, subdivision or agency for
acts done in their official capacity or
in the ~course of their agency or
enpl oynent unless within 120 days after
t he happening of the event causing the
injury or damage or death conplained
of, witten notice of the tine, place
and circunstances of the injury or
damage signed by the party, his agent
or attorney is served on such vol unteer
fire ~conpany, political corporation,
governmental subdivision or agency and
on the officer, official, agent or
enpl oyee under s. 262.06. Failure to
give the requisite notice shall not bar
action on the «claim if the fire
company, corporation, subdivision or
agency had actual notice of the damage
or injury and the injured party shows
to the satisfaction of the court that
the delay or failure to give the
requisite notice has not been
pr ej udi ci al to the defendant fire
conmpany, corporation, subdivision or
agency or to the defendant officer,
of ficial, agent or enployee.

(2) The anmount recoverable by any
person for any damages, injuries or
death in any action founded on tort
against any volunteer fire conpany
organi zed under ch. 213, political
cor porati on, gover nnent al subdi vi si on
or agency thereof and against their
of ficers, of ficials, agent s or
enpl oyees for acts done in their
official capacity or in the course of
their agency or enploynent, whether
proceeded against jointly or severally,

13



shall not exceed $25,000. No punitive
damages shall be allowed or recoverable
in any such acti on.

(3) No suit shall be brought against
any political corporation, governnental
subdi vision or any agency thereof for
the intentional torts of its officers,
of ficials, agents or enployees nor
shall any suit be brought against such
fire conpany, corporation, subdivision
or agency or against its officers,
officials, agents or enployees for acts
done in the exercise of |legislative,
quasi -l egi slative, judicial or quasi-
judicial functions.

(4) Except as hereinafter provided, the
provisions and Ilimtations of this
section shall be exclusive and shal

apply to all actions in tort against a
volunteer fire conpany organized under
ch. 213, political cor porati on,
governnental subdivision or agency or
agai nst any officer, official, agent or
enpl oyee thereof for acts done in an
of ficial capacity or the course of his
agency or enploynent. Nothing in this
section shall bar an action or inpose
[imtations in any action against any
such of ficer, of ficial, agent or
enpl oyee individually for intentional
torts. Wien rights or renmedies are
provided by any other statute against
any political corporation, governnental
subdi vision or agency or any officer,
official, agent or enployee thereof for
injury, damage or death, such statute
shall apply and the limtations in sub.
(2) shall be inapplicable. Sanbs at 378

W s. St at . 8895.43 was renunbered to WSs. St at .
8893.80 in 1979 pursuant to the Judicial Counci

Committee's not es of Ws. Stat. 8893. 80. "Previ ous s.
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895.43 is renunbered for nore |ogical pl acenment in

restructured ch. 893. " Ws. Stat. Ann. § 893. 80.

Finally, Ws. Stat. 8301.04 was passed in 1989. Ws.
Stat. 8301.04 states that "[t]he departnment may sue or be
sued. "

B. I ndependent Governnental Body Subject to Tort Actions

Legislative intent can also be determ ned by the fact
that the Wsconsin Departnent of Corrections has been set
up as an independent agency. Wen the state creates an
i ndependent agency it waives sovereign imunity. Townsend
v. Wsconsin Desert Horse Ass'n, 42 Ws. 2d 414,423, 167
N.W2d 425, (1969). A factor to determ ne whether or not a

departnment is set up as an independent agency is whether

t he departnent was given the power to sue and be sued. 1d.
Townsend involved a tort case. ld at 417. In Sullivan v.
Board of Regents of Normal Schools, the W sconsin Suprene

Court stated that two factors were whether the agency was
just performng adminstration functions and whether or not
there was any property to collect against from the agency.
Sullivan v. Board of Regents of Normal Schools, 209 Ws.
242, 244 N.W 563 (1932). In Majerus the Court | ooked at
factors of whether or not they could convey real estate,

di spose of personal property w thout the express authority

15



from the state, and whether debts could be incurred and
satisfied from porperty that was acaquired by the agency.
Maj erus v. M| waukee County, 39 Ws.2d 311,315, 159 N W 2d
86 (1968). The Mjerus court also specifically excluded
the notion that the ability to have the power to tax, that
property it acquires is held in trust, and the conplete
| ack of property to collect against is determnitive of an
i ndependent agency. | d. Specifically, the Mjerus Court
stated that it is not necessary to have all the powers
enunerated in Sullivan. I d. Rat her, Maj erus | ooked to
the distinct character of the organization. I|d.
4. STANDARD OF REVI EW

Whet her the facts fulfill a particular |egal standard
is a question of law. Nottelson v. DILHR 94 Ws.2d 106,
116, 287 N.W2d 763 (1980). The construction of statutes is
is a question of law Phelps v. Physicians Ins. Co. of
Ws., 2009 W 74, 36, 319 Ws.2d 1, 768 N.W2d 615. Legal
guestions are reviewable ab initio. Board of Regents v.

Personnel Comin, 103 Ws.2d 545, 551, 309 N.W2d 366 (C.

App. 1981).
5. ARGUMENT
A Imunity
The history behind governnent tort liability as it

applies to the Wsconsin Departnent of Corrections
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establishes that the WOC has waived its inmmunity by
passing Ws. Stat. 8301.04. In addition, the WDOC is its
own independent agency and is subject to suits in tort as
the statutory structure under Ws. Stat. 8301 et al
effectively creates an independent agency and therefore the
state of Wsconsin has waived its right to inmmunity under
the Ws. Constitution 827, Art |IW.

Liability to the WDOC for tort action stens from the
Hol yt z deci si on. In Holytz the Wsconsin Suprenme Court
clearly established that tort was a substantive liability
as to the State of Wsconsin. Holytz at 41. Further, that
any right to sue was subject to 827 Article IV of the
W sconsin Constitution. I d. In response to Holytz
| egislation was passed to limt liability to governnent
entities which is now reflected under the current Ws.

Stat. § 893.80.1 Subsequent to that response the WDOC was

' Prior to 1961 local units of governnent in Wsconsin were
generally immune fromtort liability because of the
judicial doctrine of governnmental inmunity. There were a
nunber of judicial and statutory exenptions to this rule
whi ch made the imunity far froma bl anket protection. In
1961 the case of Holytz v. M| waukee (1961), 17 Ws. 2d 26,
was deci ded which abrogated the principal of governnental
imunity fromtort liability. It was only as to those harns
which are torts that governnental bodies were to be |iable
by reason of this decision. The case al so stated that
government al bodi es woul d be responsible for the torts of
its enpl oyees under respondeat superior. The opinion did
not inpose liability on a governnental body in the exercise
of its legislative or judicial or quasi-legislative or

17



created and in particular Ws. Stat. 8§301. 02 and 8301.04
whi ch specifically gave the WDOC the right to govern and
al so states that the WDOC may sue or be sued. Ws. Stat
8301.02 and 8301.04 were created within the context that
Hol yt z created substanti ve tort l[iability agai nst
government agenci es. "The legislative intent may be
ascertained by exam nation of the |anguage of the statute
in relation to its scope, its history, the general
statutory context, the subject matter, and the object
intended by the legislature to be acconplished or the ill
to be renedied."” Otmann v. Jensen & Johnson, Inc., 66
Ws.2d 508, 520, 225 N.W2d 635 (1975).

To el aborate further, Holytz clearly set the prem se
that governnment tort immunity was archaic and that courts
were frustrated with its inplenentation. Holytz at 33.
Holytz also stated that imunity to tort suits was the
exception. Id at 36. Holytz also created specific judicial
exceptions to liability. |In particular, liability does not
arise in the exercise of legislative or judicial or quasi-

| egislative or quasi-judicial functions. Id at 40. In

quasi -judicial functions, and to that extent a part of the
i munity doctrine remained intact.

Ws. Stat. Ann. 8§ 893.80 (West)

18



light of the judicially created law that inposes tort

liability on any agency in the state including
[We consider that abrogation of the
doctrine applies to all public bodies
within the state: the state, counties,
cities, vi | | ages, t owns, school
districts, sewer districts, drainage
di stricts, and any other political
subdi vi sions of the state—whether they
be incorporated or not. By reason of
the rule of respondeat superior a
public body shall be liable for damages
for the torts of its officers, agents
and enployees occurring in the course
of the business of such public body.

Holytz v. Gty of MIwaukee, 17 Ws. 2d
26, 40, 115 N.W2d 618, 625 (1962)

Subsequent to these judicially established principles
| egislation is passed for the WDOC pursuant to Ws. Stat.
8301.04 specifically stating that the Wsconsin Departnment
of Corrections can sue or be sued. The result is that the
state, based on the historical context, has waived inmunity
as to the WDCC They have waived it because Holytz
provides a wunique historical setting establishing tort
liability and when Ws. Stat. 8301.04 was created it did
not specifically generate any specified exceptions as
directed to do so by the Holytz court. Hol ytz essentially
adnmoni shed the legislature for its failure to act.

Further, legislative intent that the WDOC can be sued

is established by the fact that there is a vast statutory
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structure that makes the WDOC its own independent politica
body. As indicated in Majerus the relevant analysis is the
character of the agency that is relevant. The WDOC is an
agency that covers Ws. Stat. 8301, 8302, 8303, and 8304
The statutory powers that the Wsconsin Legislature has
provided to the WDOC is diverse and exceeds the scope of
the powers outlined in Majerus. A summary of the powers
are:
1. Ws. St at 301. 001, Pur pose of

Chapters, states that the legislative

intent that the state continue to avoid

sole reliance on incarceration of

offenders and continue to devel op,

support and mai ntain pr of essi ona
communi ty prograns and pl acenents.

2. W's. St at 301. 02, I nstitutions
CGover ned, provi des t hat t he
departnment shall rmaintain and govern
correctional institutions. (enphasi s
added)

3. Ws. St at 301. 025, al | ows t he

departnment to establish a separate
division for juveniles wth sanction

power s provi ded under Ws. St at .
938. 538.

4. Ws. Stat 301. 03, General Corrections
Aut hority, descri bes how t he
department is to maintain, preserve and
care for correctional institutions,
vari ous ot her t r eat nent prograns,
provide notifications regarding the
i ssuance of a civil judgnment against
rel eased prisoners, and Exam ne al
institutions authorized by law to

receive and detain w tnesses, prisoners
or convicted persons, and inquire into

20



10.

11.

al | matters rel ating to their
managenent, including the managenent of
W t nesses, prisoners or convi ct ed
persons, and the condition of buildings
and grounds and ot her property
connect ed with t he institutions,
establish a fee system for juveniles,
waive liability or conpromse liability
for services received as the departnent
consi ders necessary to efficiently
adm ni ster this sub section and
delegate to the ~county departnents
other providers of <care and services
the powers and duties vested in the
depart nent and return 50% to the
counties 50% of t he col l ected
del i nquent accounts.

Ws. Stat 301.031 gives the departnent
budgeti ng, assessnent and contracting
powers for youth prograns.

Ws. Stat 301.035 sets up its own
division for hearings and appeals
related to parole and probation

Ws. St at 301. 04 provi des that
departnent nmay sue or be sued.

Ws. Stat 301.045, gives the departnent
t he power s to i nvesti gat e, hol d
hearings, subpoena wtnesses and nmake
reconmendations to public or private
agenci es.

Ws. Stat 301.05, allows the departnent
to accept gifts, grants, or noney
donations and hold personal property
transferred to the state in trust
because it is in its control or an
i nmat es property.

Ws. St at 301. 055, al | ows t he
department to control popul ations.

W's. St at 301. 06, al | ows t he
departnment to setup its own educationa

21



12.

13.

14.

15.

16.

17.

18.

19.

system and conduct studies and accept

funds from federal, state or private
sour ces.
Ws. St at 301. 065, al | ows t he

department to contract wth religious
organi zations and provide them wth
grants or contracts to nmke available
religion within the prison system and
ensure that those religious entities
are independent of the departnment of
corrections.

Ws. Stat 301.07 allows the departnent
to contract wth t he f edera
gover nnent .

Ws. Stat 301.075, allows the secretary
of the departnment of corrections to
wite checks from public funds.

Ws. St at 301. 08, al | ows t he
departnent to purchase services for
care and goods as it relates to various
institutions and care requirenents.

Ws. Stat 301. 085, the departnment can
make benefit paynents to authorized
persons and charge counties for naking
t hose paynents.

Ws. Stat 301.10, Provides audit powers
to the departnment and allows them to
make paynent on bills.

W s. St at 301. 105, al | ows t he
departnent to collect conmssions from
t el ephone conpani es.

Ws. St at 301. 12, al | ows t he
depart ment to enf or ce and seek
j udgnent s, conpel paynents, char ge
i nt erest agai nst liable per sons,
present docunents to the court to seek
further paynent, appoint counsel to
seek enforcenent of collection and
deportati on.
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20. Ws. St at 301. 235, al | ows t he
departnent of corrections to construct
and refi nance i ndebt edness for
construction of new buildings, can
convey title in fee sinple on property
that is owed by the departnent or the
State of W sconsin, | ease property,
the power to pledge and assign any
revenues conming in from the properties,
charge use and occupancy fees of
bui | di ngs.

21. Ws. Stat 301.24 gives the departnent
of corrections its own condemation
powers to acquire |l|and, sell excess
| and, purchase |l and and | ease powers.

22. Ws. Stat 301.29, gives the Departnent
of Corrections its own police powers
and investigation authority.

23. Ws. Stat 301.30, allows the departnent
to setup its independent wage scale for

i nmat es.

24. Ws. Stat 301. 37, establ i shes that
depart ment has design control and
approval aut hority over vari ous

facilities in Wsconsin.

Ws. Stat. 8302 et al is a statutory section that
regulates the incarcerated population of +the state of
W sconsin and the individuals that work within the system
It provides the responsibilities of wardens and the
requi rements necessary to nonitor and regul ate incarcerated
i ndi vi dual s.

More significantly is the fact that Ws. Stat. 8303 et

al allows the WOC to set up an independent prison
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i ndustries
i ndustries

manuf act ur

board for the enploynent of inmates. The prison

provisions allows the WOC to set

up

a

ing business within the WDOC for the sale of

items to a variety of entities. The powers are provided

bel ow

(2) Powers  of depart ment . In the
adm ni stration of the prison industries
program the departnent may:

(a) Submt bids for any state contract;

(b) Submit bids for any contract or

subcont ract with a nonprofit
organi zati on as defi ned in S.
108. 02(19);
(c) Pur chase machi nery and raw
mat eri al s;

(d) Operate a central warehouse and
central generating station wth the
enpl oynment of prisoners to supply its
institutions;

(e) Miintain auto shops in connection
with auto schools and nmay receive from
i censed aut omobi | e deal ers and
regularly established autonobile repair
shops vehicles to be repaired, painted
or otherw se processed by inmates or
residents of the school;

(em Lease space, Wwth or wthout
equi pnent , within the precincts of
state prisons, as specified in s.
302.02, or wthin the confines of
correctional institutions operated by
the departnment for holding in secure
cust ody persons adjudged delinquent, to
not nore than 2 private businesses to
enploy prison inmates and institution
residents to manufacture products or
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conmponents or to provide services for
sal e on the open market.

(f) Lease or purchase land wthin the
state for the enploynent of prisoners
or residents; and

(9) Const ruct barracks for t he
saf ekeeping of prisoners or residents

enployed in the prison industries
outside the prison or institution
proper on the prison or institution
prem ses.

Finally, the goal of prison industries under Ws.
Stat. 8303.01(6) is "To the extent possible, prison
i ndustries shall be operated in a manner that is simlar to
private business and industry. The primary goal of prison
industries shall be to operate in a profitable manner."
The Prison Industries Board has vast powers as well under
Ws. Stat. 8303.015. These powers include budgeting,
mar keting of prison industries products and purchases of up
to $250,000 without board approval. Ws. Stat. 8303.06
allows and regulates the sale of prison industry products
on the open narket. In addi tion, 8303.21 and 8303.215
all ows prisoners who are injured while working to benefit
fromthe workers conpensati on pool .

As Majerus stated, it is the character of the agency
that is relevant. The above sunmary provides a description

of an agency that is really a world of its own. In
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particular, the Wsconsin Legislation indicated that the
WDOC is to govern its correctional institutions and that
the WDOC can be sued or sue. Black’s Law Dictionary defines
govern as “To direct and control the actions or conduct of,
either by established laws or by arbitrary will; to direct
and control, rule, or regulate, by authority. To be a
rule, precedent, |aw or deciding principle for. Black’s Law
Dictionary 695 (6'" ed. 1990). Other Wsconsin agencies are
not given the power to govern and sue or be sued. For
exanpl e, the Departnent of Transportation regulated under
Ws. Statutes Chapters 80 through 85, The Wsconsin
Depart nent of Nat ur al Resources under Ws. Stat utes
Chapters 23 through 33, the Wsconsin Department of Public
Instruction, or the Wsconsin Departnent of Revenue. The
Departnment of Workforce Devel opment is given the power to
sue or be sued under Ws. Stat. 8101.02(2), but not the
power to govern. The power to govern and the power to sue
and be sued is a wunique feature to the WOC It
denonstrates the legislature’s intent to create an
i ndependent agency so the WDOC can achieve its goal to
create an independent system to achieve a goal where
incarceration is not the only neans of rehabilitation.

The scope of this goal is reflected in the WOC s

powers to acquire assets, its own police powers, buy and
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sell property, approve designs of property, collect noney
and receive noney outside taxes, |ease property from other
entities or to other entities. In addition, it regulates
its own population in ternms of conpensation, care, and
puni shnent . It has the power to set up its own divisions
and contract with other governnments. It can create its own
busi ness for commercial profit. The conclusion is that the
WOC is a mni government of its own that has the
authorities of any local nunicipality within this state and
therefore is an independent agency not subject to imunity
under 827 Article IV of the Wsconsin Constitution and
therefore is Iiable. The WDOC is |iable because the
| egislature intended that the WXOC be liable when it
created Ws. Stat 8301.04 allowing it to sue or be sued and
the ability to govern its population under Ws. Stat.
8301.02. The intent and scope powers of the WDOC statutory
structure creates an i ndependent agency.

In State ex rel. Kalal v. Crcuit Court of Dane
County, The W sconsin Suprene Court decribed how |l egislative
intent can be determned froma statute:

Accordingly, we now conclude that the
gener al f r amewor k for statutory
interpretation in Wsconsin requires
sonme clarification. It is, of course, a
solemm obligation of the judiciary to

faithfully give effect to the |[|aws
enacted by the legislature, and to do
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o) requires a det er mi nati on of
statutory neaning. Judicial deference
to the policy choices enacted into |aw

by t he | egi slature requires t hat
statutory interpretation focus
primarily on the |anguage of t he
statute. Ve assune t hat t he
legislature's intent is expressed in
t he statutory | anguage. Extrinsic
evidence of legislative intent may
becone rel evant to statutory
interpretation in sone circunstances,
but is not the primry focus of

inquiry. It is the enacted |aw, not the
unenacted intent, that is binding on
the public. Therefore, the purpose of

statutory interpretation is to
determine what the statute nmeans so
that it nmay be given its full, proper,

and i ntended effect.

24 945 Thus, we have repeatedly held
that statutory interpretation “begins
with the |anguage of the statute. |If
the nmeaning of the statute is plain, we
ordinarily stop the inquiry.” Seider,
236 Ws.2d at 232, 612 N.W2d 659; see
al so Setagord, 211 Ws.2d at 406, 565
N.wW2d 506; WIlliams, 198 Ws.2d at
525, 544 N.W2d 406; Martin, 162 Ws. 2d
at 893-94, 470 N W2d 900. Statutory
| anguage is given its conmon, ordinary,
and accepted rmeani ng, except t hat
technical or specially-defined words or
phrases are given their technical or
speci al definitional meaning. Bruno v.
M | waukee County, 2003 W 28, 9T 8, 20,
260 Ws.2d 633, 660 N W2d 656; see
also Ws. Stat. § 990.01(1).

State ex rel. Kalal v. Cdrcuit Court

for Dane Cnty., 2004 W 58, 271 Ws. 2d
633, 662-63, 681 N.W2d 110, 123-24.
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The WDOC statutory structure cones out of the history
of the Holytz case that established tort [iability. " f
the legislature deens it better public policy, it is, of
course, free to reinstate inmunity. The |legislature may
al so inpose ceilings on the anount of damages or set up
adm ni strative requirenents which nmay be prelimnary to the
comrencenent of judicial proceedings for an alleged tort."
Hol ytz at 40. In the face of judicial direction from the
W sconsin Suprene Court, the Wsconsin Legislature intended
to create an independent state agency that did not set any
[imts or immunities as it applies tort liability.

6. CONCLUSI ON

This case should be renmanded to proceed forward as to
the lawsuits against the WDOC and Redgranite Correctional
Institution. This is the correct result. The WOC is its
own political body wth the equivalent powers of any
muni cipality that has control over its population wthin
its jurisdiction. In the case of the WDOC, it is a prison
popul ation that has absolutely no control over its own
health and safety as it is conpletely regulated, designed
and enforced by the WDOC. Under the current system
everybody can recover for tort injuries except a prison
inmate who is harmed as a result of the negligent design of

t he WDCC. In this case, Adam Mayhugh was injured w thout
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no fault of his owm. He was directed to be a spectator of
a baseball game at the direction of the WCC He was
directed to sit there by the WDOC He was injured by a
ball that was hit by a another prison inmte and as a
result of that he has suffered extensive damage to his
brain and is permanently damaged by no fault of his own.
Anybody else within the WOC system would be able to
recover from this tort injury. The WDOC enpl oyees and
prison inmate enployees all have avenues of recovery for
t he negligent design of the baseball field or the placenent
of spectators through workers conpensation except Adam
Mayhugh because of governnent inmunity. This case goes
back to the bad policy regarding tort inmunity as being
archaic as stated in Holytz. The better policy is to find
tort liability and not inmmunity.
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