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1. ARGUMENT
A. Sovereign I munity

The general principle behind the decision in Townsend
v. Wsconsin Desert Horse Asso., 42 Ws.2d 414, 418, 167
N. W2d 425, 427 (1969), was based on the fact that Holytz
had abolished tort imunity. Further, in Lindas!, the
court referenced Townsend stating that the "sue and be sued
| anguage” was only added to cover existing liabilities at
the time because of the Holytz decision that abolished
i munity. Li ndas at 862. Li ndas was decided in 1987 and
the sue and be sued |anguage for the Departnent of
Corrections was established in 1989. The deci sion behind
Lindas is not applicable if the Departnent of Corrections
is a successor agency to the DHSS. There are no existing
lawsuits when a state agency is created pursuant to
sovereign imunity. Therefore the policy behind Lindas is
not applicable to the Departnment of Corrections.

If the policy behind Townsend and Lindas are not
applicable then the focus of the analysis as it applies to
the Departnment of Corrections is the fact that in principle
Hol ytz abolished immunity. The legislature knew that at
the tinme it passed Ws. Stat. 8301.04. It is also relevant

to look at the scope of the statutes that were created in



1989 as it relates to the Departnment of Corrections and
i mmunity. As discussed in Plaintiff-Appellant’s Brief
there are nunerous statutes that allow the Departnent of
Corrections to contract or enter into relationships wth
various third parties.? The range of authority includes the
ability to build and approve the design of prison systens,
to contract wth housing for people on release or
pl acenent, allows the departnent to purchase services for
care and goods as it relates to various institutions and
care requirenments, condemation powers, purchase sell and
| ease land, and its own police powers, purchase machinery,

purchase raw materials, maintain auto shops and construct

bar r acks. These types of rel ationships are also
susceptible to being conducted negligently. The statutes
indicate that negligence was a clear possibility. It is

the scope of authority that makes it clear that the
| egi slature foresaw the fact that this type of agency wll
be susceptible to being sued and the |egislature foresaw
this fact when it created the sue or be sued | anguage. It
is not necessary under these circunstances to specifically
spell out the words that the Departnent of Corrections can

be sued for torts. The result is for the Departnent of

1. Lindas v. Cady, 142 Ws.2d 857, 419 N.W2d 345 (1987 App.)
reversed on other grounds.



Corrections to be an effective organization and follow the
general policy principle and goals of Ws. Stats. 8301.001
and 8303.01(6). The goal of Ws. Stat. 8301.001 is to avoid
incarceration meaning entering into contracts wth 3rd
parties and the goal of Ws. Stat. 8303.01(6) is "To the
extent possible, prison industries shall be operated in a
manner that is simlar to private business and industry.
The primary goal of prison industries shall be to operate
in a profitable manner.™ In order to achieve those goals
negl i gent conduct woul d have been anticipated and therefore
under these circunstances and this statutory schene the

| egi slature intended to waive inmmunity to torts.

B. I ndependent Agency
Maj erus stands for the principle that there does not
have to be a specific express authority granting an agency
i ndependent authority. Rather, it is the character of the
agency that is relevant. Maj erus v. M| waukee County, 39
Ws.2d 311,315, 159 N.W2d 86,87-88 (1968). First, Mjerus

points out that the sue and be sued | anguage is a rel evant

factor. Id. In addition, the purpose of establishing the
agency is also significant. I d. In this case the
Depart nent of Corrections’ statutory gui del i nes as

2 Ws. Stat. §301.045, §301.06, §301.065, §301.07, 8§301.08, §301.105,
§301. 325, §301. 24



di scussed above and in the Plaintiff-Appellant’s Brief is
to create an agency that has broad powers, including police
powers, design powers, and population control. The
statutory powers give the Departnment of Corrections
"i ndependent proprietary powers" 1d.
In Kegonsa® the court again relies on the |anguage of

i ndependent proprietary powers, neaning the character of
the agency. The DNR is a different statutory agency at the
time of the Kegonsa decision and is still a different
agency then the Departnment of Corrections as they exist
t oday. In particular, the DNR |acks the sue and be sued
| anguage fromits statutory scheme. There is a difference
bet ween maki ng a claimof broad powers versus the character
of what a statutory schenme allows an agency to perform In
the case of the DNR they are primarily an oversight agency
of the environnmental condition of the State of Wsconsin's
resources. This is provided in Ws. Stat. 8§281.11

The departnent shall serve as the central

uni t of state governnent to protect,

mai ntain and inprove the quality and

managenent of the waters of the state,

ground and surface, public and private.

Continued pollution of the waters of the

state has aroused w despread public concern

It endangers public health and threatens the

gener al wel f are. A conprehensive action

program directed at al | pr esent and
potential sources of water pollution whether

. Kegonsa Joint Sanitary Dist. v. City of Stoughton, 87 Ws.2d 131,
274 N.W2d 598 (1979).



hone, farm recreational, muni ci pal ,

i ndustri al or commer ci al is needed to
protect human |ife and health, fish and
aquatic life, scenic and ecol ogical values
and donesti c, muni ci pal , recreational

industrial, agricultural and other uses of
water. The purpose of this subchapter is to
grant necessary powers and to organize a
conpr ehensi ve program under a single state
agency for the enhancenent of the quality
managenent and protection of all waters of
the state, ground and surface, public and
private. To the end that these vital
pur poses may be acconpl i shed, this
subchapt er and al | rul es and orders
pronmul gated under this subchapter shall be
liberally construed in favor of the policy
objectives set forth in this subchapter. In
order to achieve the policy objectives of
this subchapter, it is the express policy of
the state to nobilize governnental effort
and resources at all levels, state, federal
and | ocal, allocating such effort and
resources to acconplish the greatest result
for the people of the state as a whole.
Because of the inportance of Lakes Superior
and Mchigan and Geen Bay as vast water
resource reservoirs, water quality standards
for t hose rivers enpt yi ng into Lakes
Superior and M chigan and G een Bay shall be
as high as is practicable.

Ws. Stat. Ann. § 281.11 (West)

In particular, the statute specifically states that the
agency DNR is a "central unit of state governnent”. The
| egi slature expressly states that even though there are
broad powers it is still a state agency. There is no such
| anguage in the Departnment of Corrections statutory frame

work. AS argued before, the character of the Departnent of



Corrections is in its powers to acquire assets, its own
police powers, to buy and sell property, approve designs of
property, collect noney and receive noney outside taxes,
| ease property from other entities or to other entities.
In addition, it regulates its own population in terns of
conpensation, care, and punishnent. It has the power to
set up its ow divisions and contract wth other
governments. It can create its own business for comercia
profit. The Departnent of Correction's character is that of
an independent agency. Further, it is not conclusive if
t he agency collects taxes or spends its own noney as stated
in Mjerus. Supr a. These factors are only one of the
factors anpbng nmany to be considered. The Departnment of
Corrections is an independent agency based on the character

of its statutory powers.

2. CONCLUSI ON
This case should be remanded to proceed forward as to
the lawsuits against the Departnent of Corrections and
Redgranite Correctional Institution because t he
Legi sl ature, through its statutory schene for t he
Departnment of Corrections, has waived imunity and the

Departnment of Corrections is an independent agency.

10
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