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STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

The plaintiff-respondent, State of Wisconsin, resfg neither
oral argument nor publication because the briedsishadequately
set forth the facts and applicable precedent, acduse resolution
of this appeal requires only the application oflvestablished
precedent to the facts of this case.

STATEMENT OF THE CASE:
FACTS AND PROCEDURAL HISTORY

As respondent, the state elects not to presanit stdtement
of the case, Wis. Stat. § (Rule) 809.19(3)(a)&tdad, the state will
present additional facts as necessary in the “Agguirportion of
this brief.

ARGUMENT

THE TRIAL COURT PROPERLY DENIED THE MOTION FOR
DIRECTED VERDICT ON COUNT 2, THE PAC CHARGE, AS
THERE WAS SUFFICIENT EVIDENCE TO SEND THAT COUNT
TO THE JURY

l. APPLICABLE LEGAL PRINCIPLES AND
STANDARDS OF REVIEW.

A. The defendant’s “motion for directed verdict” is committed
to the sound discretion of the trial court judge.

A directed verdict of acquittalthe close of the state’s case-in-chief
Is in reality a dismissal on the merits, based upgudicial finding that the
evidence as to that charge is so lacking that tiona jury could convict.

See generally, State v. Poellinger153 Wis. 2d at 503, and State v.

Cavallarj 214 Wis. 2d at 47. Stated another way, in otdeallow the

charge to go to the jury, the trial court must fthdt the trier of fact could



accept the evidence as proof of the defendant’® peyond a reasonable

doubt, Jackson v. Virginja443 U.S. 307 (1979)Because such a

dismissaldeprives the state of a jury trial on that charte, trial court
must exercise its discretion with great care, wewihe evidence in the
light most favorable to the state,

The trial court has broad discretion ébedmine whether the
state has made a prima facie case, that is, tat#te has produced
enough evidence to allow the jury to decide thenalte question,
and this court will not disturb the trial courtimdings of fact unless
those findings are clearly erroneous. The stateexes however,
that the question whether the evidence, when viewest favorably
to the verdict, satisfies the elements of the ciigsree question of law

which this Court reviews de novBavallari, at 47.

B. The question whether the state has shown thahe intoxilyzer was
properly operated is a factual determination for he jury to decide.

Fact-finding is the bedrock purpose qirg trial. Indeed,
every criminal jury is instructed that they are ude judges of the
facts, including the credibility, that is, the lezleability, of the
witnesses, and the court is the judge of the laly @ury Instruction
Nos. 100 and 300). Moreover, as much as the RiilEsidence
and the other protections afforded to defendantsfmustrate the

fact-finding process, the jury is instructed thHagyt are not to search



for doubt, they are to search for the truth (Junstruction No. 140).
Unless it can be shown that the jury lacks theectife qualification
to decide a factual propositon, such as the presigpaestion
whether a machine was operated properly, or thslédgre has
committed such a factual determination to the calame, then the

guestion is committed to the jury as part of theat-finding role.

C. The jury instructions are to be reviewed as a hole.

When asked to determine the propriets given jury
instruction, the reviewing court must review thstractions as a
whole, in order to assess the effect on the juhefquestioned

instruction in light of all of the other instructis given to the jury

State v. Hemphill2006 WI App 185, 296 Wis. 2d 198,

(citation omitted) A challenge to an allegedly erroneous jury
instruction warrants reversal and a new trial ohtige error [is]

prejudicial.” Fischer v. Ganju.68 Wis. 2d 834, 849, (1992).

“An error is prejudicial if it probably and not nedy possibly
misled the jury.”Id. at 850. This court reviews the
appropriateness of a jury instruction under thésfat a given

casede novo. See Hemphill, 296 Wis. 2d 198, {8.



D. The propriety of instructing the jury on the statutory
presumption relies on a preliminary assessment ohe quality of
the evidence supporting the use of the breath testachine.

As discussed above, the trial court has broadutiitto give or
modify a jury instruction. An essential part of thmocess is viewing the
evidence, in the light most favorable to the pragurof the instruction, to
determine whether it is supported by some evidedeeyphill, 296 Wis. 2d

at paragraph 8, citing State v. Colemaf6 Wis. 2d 199 at 212-213 (1996).

Il. APPLICATION OF LEGAL PRINCIPLES AND
STANDARDS TO THE FACTS OF THIS CASE.

A. The jury heard sufficient evidence to find tha Deputy
Gillett operated the intoxilyzer breath test machire correctly.

Mr. Schrick was before the jury on twadies: Operating
While Under the Influence of an Intoxicant, conyrés Section
346.63(1)(a) Stats, (OWI) and Operating with a Ryiédd Alcohol
Concentration, contrary to Section 346.63(1)(b}sSt@AC). Prior
to the hearing on the motion for directed verdrad #he jury
instruction conference (page 284 et seq. of tlaé¢ thanscript,
attached at Respondent’s Appendix), the jury heardence that

Deputy Gillett, while sitting with Mr. Schrick durg the 20-minute



observation period, wrote his OWI citation and céetgd some
other arrest-related tasks. The defense useeéildence to attack
the deputy’s compliance with the operating instaurc for the
machine.

On redirect, the state, starting at PEgof the trial record,
adduced more testimony from Deputy Gillett aboet¢hicum-
stances surrounding her observation of the defdrdiaimg the 20-
minute observation period. That evidence includexddiose
proximity to Mr. Schrick throughout the processy#eet away),
which related directly to her ability to see, heard smell him
during that time.

Therefore, prior to deciding on the jurgtruction at issue,
both the court and the jury had heard sufficiemi@vce from which
to determine whether the issues raised by the defactually
amounted to a failure to operate the machine cthyrdeut another
way, the court first had to determine if there wame evidence to
show that the machine was operated properly, aamltthdecide if
the defense had so totally countered that evidemsen viewed
most favorably to the state, with contrary evidetizg no rational
jury could rely upon the result to convict.

The court then went on to conduct a Imgaoin the motion for

“directed verdict” and the ensuing jury instructiconference, all



starting at Page 284 of the trial record. The twais careful to
observe that the predicate question vis-a-vis teeymption of
accuracy instruction, was a question for the jlinal Pages 296-
298, and stated its rationale succinctly. Durimg tiebate, Mr.
Schrick’s counsel did not contest, and thus, essdgntonceded,
that there was no specific definition for the wbotiserve” in the
TRANS Code, or anywhere else (Trial, Page 293-94h that its

ordinary and common meaning would control.

B. The jury was informed repeatedly (orally by thecourt, by the
state, by defense counsel, and in a set of writt@mstructions),
that they were the sole judges of the facts.

Mr. Schrick wants this Court to jump frahe deputy’s candid
acknowledgement that she read the Informing theuged form, and
performed other arrest-related tasks, during thenlute
observation period, (instead of simply staringmtiteat Mr. Schrick
for the entire 20 minutes) to a finding that thechriae was not
operated properly, thus the results were legaligmissible without

expert testimony, and thus, the jury had no commpeteidence upon

which to rely in order to convict on Count 2, th&@charge.

That argument ignores the jury’s rol@iRAC case. They are

the sole “deciders” on the question whether theedtad shown that



the breath test machine was operated properlytaidbr the state
bears the risk that without expert testimony, thal/find to the
contrary, and thus acquit on the PAC charge, butldfendant does
not get to short-circuit that process.

Nor was any special expertise requirgdte jury to decide
that question. As posited by the state (at Treaggd>293) a mother
reading a book is still perceived by the commuagy‘observing”
her child at the playground, so long as she isa#te enough to
react timely to an event affecting the child. Giveer close
proximity to and constant presence with Mr. Schrtbtle jury could
easily find that while she had her head turnechterehis driver
license data into the machine, she would stillbpdsition to readily
detect if he ate, drank, smoked, vomited, or digtlaing else that
would affect the accuracy of the test results.

Crucially, there was no evidence offeogdhe defendant that
he did any of the four things meant to be detebtethe 20-minute
observation period, either (Trial, Page 293-949), iGstands to
reason that the jury, having heard all of this ek, and being
instructed by the trial court and addressed by tmftlyers, could
rationally conclude that although Deputy Gillethmaleted a citation

and entered Mr. Schrick’s data into the breathrtesthine, she was



nevertheless “observing” him continually for thgueed 20-minute

period, and that was their sole judgment to make.

C. The jury is presumed to have known that they add find that
the state had not met its burden as to the breathest results;
thus, their verdict attests that they resolved thaguestion in
favor of the state.

The jury instructions, taken as a whpleperly inform the
jury that they are to decide the OWI and PAC goestiseparately,
that is, they must return a verdict on both charged decide each
separately (Jury Instruction 2669, Trial Pages @B)L-Especially in
light of their acquittal of Mr. Schrick on the OWharge, it should
be obvious that they did so. Giving each worchmjury instruction
its ordinary and common meaning, the jury knew tiveye free to
acquit on the PAC charge if they were not convinted the deputy
complied with the 20-minute observation period,reifehey had
been convinced of Mr. Schrick’s guilt on the OWhdavice versa.
D. The jury’s verdict on the PAC charge is amply spported by
evidence in the record, and therefore, should be ineld.

The jury heard the evidence supportirggstop, and about the
defendant’s bloodshot eyes, alcohol consumptioluréon the

alphabet test, and all of the other facts and omstances that were

admisible at trial. They were essentially askedutify the PAC



charge on the basis of “fairness” which term, eagaation thereof,
was invoked frequently by defense counsel in tasioly (Trial
Pages 323, 326, 329, 330, 331, & 332) based ingpaatclaim that
the machine was not operated properly. They dedimstead
finding the defendant guilty.

That was their role, and their duty, #mere was plenty of
evidence in the record to support their verdicthlas to the
predicate question of the machine’s reliabilityd dne ultimate
guestion of prohibited alcohol concentration.

The upshot of all of this is that no af®uld invade the jury’s
lawful province as sole judges of the facts, |é$iee the state or the
defendant be deprived of the right to jury trigheldefendant can
point to no mandatory authority for the propositthat the jury is
not competent to decide whether the breath teshimaavas
operated correctly, and therefore, this Court sthoesspect their

judgment, and that of the trial court, and uphblel verdict.

CONCLUSION

Mr. Schrick’s challenge to the PAC cornwn is that the jury
should never have had the power to determine whé&puty

Gillett operated the breath test machine correettyl that the trial



judge should have dismissed that charge at the cibthe state’s
case, and, because he didn't, this Court shoukbdd-or the
foregoing reasons, this Court should respect thesjwerdict and

affirm the judgment of conviction, in the interegtustice.

Dated this 1% day of September 2013.
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