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ISSUES PRESENTED

I. Should the circuit court have refused to considiges of
intoxication observed in the administration of the
Horizontal Gaze Nystagmus test by a properly ticiine
police officer at a motion hearing because the tctair
the evidentiary burden for the presentation of enwk
at trial was not met?

The trial court answered: Yes.



Il. Was there probable cause for the administratiora of
preliminary breath test, or probable cause to aives
Litke for Operating While Intoxicated or Operatingth
a Prohibited Alcohol Concentration?

The trial court answered: No.

STATEMENT ASTO ORAL ARGUMENT AND
PUBLICATION

Plaintiff-Appellant (hereinafter the State) statiest oral
argument in this case is unnecessary because dhekissues
can be fully developed in the written briefs. T3tate does not
request that the decision be published.

STANDARD OF REVIEW

The trial court’s findings of fact shall not bet seside
unless clearly erroneousOlen v. Phelps, 200 Wis. 2d 155,
160, 546 N.W.2d 176, 179 (Wis. Ct. App. 1996). ekiew of
the circuit court's decision to admit evidence iseoof
erroneous exercise of discretioate v. Zivcic, 229 Wis. 2d
119, 128, 598 N.W. 2d 565 (1999) (citations omikted
Whether probable cause exists for an arrest iseatipun of law
that is reviewed without deference to the trial touState v.
Kasian, 207 Wis. 611, 621, 558 N.W.2d 687 (Ct. App. 1996)
Due process is a question of law that this Coudidi#s de
novo. Sate v. Littrup, 164 Wis. 2d 120, 126, 473 N.W.2d 164
(Ct. App. 1991).

STATEMENT OF THE CASE

Officer Jill Zeise, a Village of Brown Deer Police
Officer, had been working as a police officer fen tyears, six
of them as a patrol officer. (R29:8, App.108). dddition to
basic training required to be a law enforcemerniteff Officer
Zeise was trained and received a certificationh $tandard
field sobriety tests (SFST’s) in 2005. That tragitaught the
administration of three tests: 1) The Horizontahz&
Nystagmus test; 2) the walk and turn test; andh8)dne leg



stand. (R29:10-11, App.110-111). Officer Zeise has
administered those tests approximately 40-50 tiamaeng her
approximate 1200 traffic stops, which resulted mote than
30, less than probably 50" arrests for Operatingilevh
Intoxicated. (R29:11-12, App.111-112).

On July 13, 2012, at about 11:30 p.m., Officersgei
observed an auto coming towards her squad, trayedamst,
without the required illuminated headlights. Aftdre auto
passed, she activated her emergency lights, coedlact)-turn
and conducted a traffic stop. (R29:13-15, App.118)1 The
vehicle appropriately pulled over to the right aswbpped.
Officer Zeise made contact with the driver, Rostke,i and
noticed that he would not look at her, which sheutfht was
unusual. When Officer Zeise told Mr. Litke thaetheadlights
on the auto were not illuminated, Mr. Litke quesad it as if
he hadn't realized that they weren't on, “oh, | ddrave my
lights on?” Mr. Litke explained that the auto wast his and
that it belonged to the person seated in the fpastenger seat.
During this conversation, Officer Zeise noticedttha. Litke
would not look at her. She also noticed that Mtke. “...did
slur his speech slightly, not extremely slurred; bdid notice
that he was not speaking as clearly.” (R29:17, App).

After Officer Zeise questioned Mr. Litke as to whg
would not look at her, he then faced her sayind bewas
nervous. Officer Zeise observed that the Mr. Lglkeyes were
“glassy and bloodshot.” (R29:18, App.118). OfficBeise
asked the Mr. Litke if he had been drinking, andsw@d that
he “had a few three hours before | had stopped’HiR29:18,
App.118).

Officer Zeise asked Mr. Litke to exit the vehicdad
they continued to talk. She observed that his dpees still
slurred. Officer Zeise smelled the strong odowiokegar and
cigarette smoke and was not able to detect the aidaicoholic
beverages. (R29:21, App.121).

Officer Zeise administered the Standard Field EBdpr
Tests (SFST) to Mr. Litke and observed clues tbased upon
her training and experience, indicated that Mr.kéitwas
impaired due to intoxicants. She testified thatewhshe
administered the Horizontal Gaze Nystagmus (HGNSt, te



according to her training, she observed six clueShe
explained that, based upon 6-observed clues, thiagsea high
probability that Mr. Litke was intoxicated at .10 bigher.
(R29:31, App.131).

Officer Zeise then administered two more of th&¥B.
In the Walk and Turn Test, there were no clues mesk
However, in the One-Leg-Stand test, Officer Zeidsenved
that the Mr. Litke raised his arms more than sohes from his
sides, and that he “hopped on one occasion.” (RR9:3
App.134).

At this point, Officer Zeise felt that she had Ipable
cause that Mr. Litke was impaired and intoxicatadd she
requested that he provide a breath sample intoebnpnary
breath test (PBT) device. Mr. Litke blew into timstrument,
which measured his alcohol/breath concentration.la7.
(R29:37, App.137J.

Officer Zeise arrested Mr. Litke for Operating \hi
Intoxicated and a subsequent test of his breattveth@ahat his
breath alcohol concentration showed a reportedevafu0.08
grams per 210 liters of breath.

COURT PROCEEDINGS

Mr. Litke filed suppression motions alleging that
probable cause did not exist which would allow CHfi Zeise
to administer the Preliminary Breath Test, andhert that
without that test, there would not have been prlgbahuse to
arrest Mr. Litke. (R9)(R16). Those were suppleradnby
“Defendant’s Notice of Motion and Motion in Limirte Limit
Witness Testimony” (R18), which more specificallydeessed
defenses challenges to the admissibility of the HEdt at trial,
pursuant to Wis. Stats. § 907.02(1).

! Although the officer was not initially sure asttee exact reading, and
testified that it was .145 or .149, (R29:36, Api) 3&after reviewing her
police report to refresh her recollection, sheifiest that the value was
147.



The court took testimony and considered all of the
motions at the suppression hearing conducted on23a013.
(R29, App.101-178).

At the hearing, the attorney for Mr. Litke asked
guestions of Officer Zeise, demonstrating that sfes not
gualified to testify as to the underlying sciemtifprinciples
upon which the Horizontal Gaze Nystagmus test sefla

Q: You are talking about them reciting the cau$e o
nystagmus as potentially being alcohol relatedrguthat
certification?

A: That's correct.

Q: Other than that, you don'’t have particularizetntific
training in explaining why nystagmus can be alcohol
related or what the physiological or causes of #rat is
that a fair statement?

A: That is a fair statement.

Q: And so you have not conducted your own resefmch
example, or experimentation in nystagmus testirtgerot
than the certification we just mentioned?

A: Yes.

Q: That is correct?

A: That's correct.

Q: The -- not to belabor the issue but, for exangbu
haven’'t conducted your reliability studies usingnpée
groups versus controlled population nystagmus rigstif
impaired individual versus sober individual, cotfec

A: No, | have not.

Q: And you can't recite for this Court the resutib
research and subjecting of he HGN process to siotent
methods or peer review; is ht a fair statement?

A: That is a fair statement.

(R29:42-43, App.142-143).



The court stopped testimony during the cross-
examination as it related to the HGN test, andr a&teide-bar,
made the following record:

The Court: All right, we are going back on theawt; and
after a brief sidebar with Attorney Kolberg and dktiey
Mastantuono, in essence, my understanding, Attorney
Kolberg, that the State concedes at this pointttretHGN
test itself does involve scientific, technical, specialized
knowledge. And that, as part of today’s hearihg, $tate
either has not or will not be able to meet its leardf
proof regarding specifically the 907.02 analysisl dhe
application of theDaubert standard, that there is evidence
to show that the underlying science itself is kdba and
therefore, Attorney Mastantuono could forgo cross-
examination on the rest of HGN and move to the vaai#
turn and the other areas; is that correct?

Ms. Kolberg: | want to simplify it and be real ateon
what | am saying. I'm saying that this witness site
have the necessary knowledge or ability to tegththe
underlying science related to it and | am not gdimget
into the other points because | know that thatfescéor...|
won't be arguing that she does have that underlying
scientific knowledge or training.

(R29:52, App.152)

Continued cross-examination of Officer Zeise farth
clarified the observed clues of intoxication, whittte officer
observed during the One-Leg-Stand test:

Q: And he began the test and at about six or sdven
believe that your testimony would be that he raiaad
arm in excess of six inches and hopped slightly?

A: Yes.

Q: And was it your testimony that he raised himsato
maintain his balance?

A: That is the way | indicated, yes.
Q: And the same with the slight hopping?

A: Yes

(R29:60, App.160)



A DVD recording from Officer Zeise’'s squad, ExHhibi
#1, (R35) was received into evidence and both gmrti
stipulated to the judge examining the video outsitie
presence of the attorneys and Mr. Litke, priorhi® tourts oral
decision. (R29:64, App.164). The examination aitthideo
shows Mr. Litke raise his right foot. After seviesaconds, the
video shows that he leans slightly to his right &is left arm
moves further from his body. His left foot doest memain
stationary. After the movement on his left foas, fieturns his
left hand closer to his body, as he was previoiursyructed.
(R35@23h:48m:33s).

MOTION HEARING COURT RULING

Judge Carolina Stark issued an oral ruling asht® t
motion hearing on June 3, 2013. In that rulinge smade the
following findings:

1) Officer Zeise observed a car, driven by Mr. Litke a
approximately 11:33 p.m., without the required
illuminated headlights.

2) There was another passenger in the auto driven by M
Litke, the owner of the auto.

3) Mr. Litke did not look at Officer Zeise, explainirthat
he was nervous.

4) Officer Zeise observed that Mr. Litke’'s eyes were
bloodshot and glassy looking.

5) Mr. Litke admitted consuming a couple of drinksliear
in the evening. First at a fish fry about threefaar
hours before the stop, and more recently a couple o
blocks from the stop at a bowling alley. He toltfi€r
Zeise that he had another beer at the bowling alley
couple of hours earlier.

6) Officer Zeise smelled a strong odor of cigaretiesl
vinegar and did not detect any odor of alcohol.

7) Mr. Litke did not demonstrate any balance problems
when exiting the auto nor during the administratain
the Horizontal Gaze Nystagmus test.

8) The trial court ruled that reliability of the unéeng
science or methods upon which the HGN test is based
had not been proven, and so the court found that th
clues of intoxication from the administration ofeth



9)

10)Mr. Litke, in performing the One-Leg-Stand testd di
slightly wobble without putting a foot down an diise

11)Mr. Litke answered all questions and followed dltiwe

12)Judge Stark, based upon her viewing of Exhibit No.
the DVD video from the squad, “my finding is thevas
not any significant slurring and that is based upon
viewing of Exhibit No. 1, which has an audio
component which is actually pretty good. So | fihdre

HGN were not admissible and the court did not aigrsi
them in evaluating probable cause at the motionifga
Mr. Litke did not demonstrate any clues of intoxioca

during the Walk-and-Turn test.

his arms from his side, moving them sligHtly.

officer’s instructions.

wasn’t any significant slurring.

(R30:3-10, App.181-188).

facts:

The trial court judge found, that based upon theva

I find ultimately that the officer under the totsliof
circumstances did not have probable cause necetsary
administer a preliminary breath test, without the
preliminary breath test we do not have the nexellef
probable cause necessary for the arrest; therethee,
evidence obtained after the arrest would not beissibhe

at trial.

(R30:7-8, App.185-186).

ARGUMENT

THE CIRCUIT COURT APPLIED THE
WRONG STANDARD TO THE
ADMISSIBILITY OF EVIDENCE AT A
MOTION HEARING AND IMPROPERLY
REFUSED TO CONSIDER THE

2 Judge Stark noted that the officer categorized pleformance as
hopping, which Judge Stark “thought it was moreaofvobbling for a

minute.”

Judge Stark also commented that the effiand she also,

[referring to the “hopping”], identified a raisednaas two clues in the one
leg stand test.” (R30:6)



HORIZONTAL GAZE NYSTAGMUS TEST
ADMINISTERED BY A PROPERLY
TRAINED POLICE OFFICER.

The trial court improperly refused to consider the
evidence of intoxication from the administration dfie
Horizontal Gaze Nystagmus test when it found thé#icer
Ziese was not qualified as an expert on the unihgrlgcientific
principles upon which HGN is based. (R29:52, Apg;15
R30:10, App.188). In so doing, the court incoryeepplied
the evidentiary requirements under § 907.02, whrehfor trial
experts, to that of testimony at a motion hearing.

Wis. Stats. § 907.02 Testimony by Experts:

(1) If scientific, technical, or other specializedowledge
will assist the trier of fact to understand thedevice or to
determine a fact in issue, a witness qualified rm&xpert
by knowledge, skill, experience, training, or ediarg
may testify thereto in the form of an opinion ohenwise,

if the testimony is based upon sufficient factglata, the
testimony is the product of reliable principles and
methods, and the witness has applied the principtes
methods reliably to the facts of the case.

The evidence code, changed in 2011, set a gatekeep
function upon the courts in determining what opmiestimony
could be proffered at trial. With the adoption this new
statutory language, adopted from the Federal Ruwés
Evidence, Wisconsin became ®adubert” state, and now
follows the standards set forth Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). The role of the
court under § 907.02Daubert,” is that of a “gate keeper” in
making sure that the expert testimony “will assist trier of
fact.” Id.

However, the rules of evidence, other than witlpees
to privilege, do not apply to motion hearings. Wdssin
Statutes § 901.04Sate v. Jiles, 2003 WI 66 %9, 262 Wis. 2d
457, 476, 663 N.W.2d 798.

The findings of admissibility at trial have no roie
determining what evidence is admissible in pretharings.



There are no Wisconsin cases dealing specificalth whis
issue post Daubert,” partially due to the recent change in the
Wisconsin evidentiary code. But the federal counts/e
addressed thisUnites Sates v. Ozuna, 561 F.3d 728 (7 Cir.
2009), cert denied, 559 U.S. 970 (2010), whereCiert found
that “Daubert” does not apply to evidence at a suppression
hearing. “We see no persuasive reason to disrapartRules

of Evidence and impose a new requirement on theaisourt
judges to conduct a Daubert analysis during supes
hearings.” 1d. at 736.

In the instant case, the trial court's rejectioh the
Horizontal Gaze Nystagmus test clues of intoxicati@cause
the officer could not meet all of the requiremenigler Wis.
Stats. § 907.02, was an erroneous exercise ofeticer Sate
v. Zivcic, 229 Wis. 2d 119, 128, 598 N.W. 2d 565 (1999).

Further, inZivcic, the court found that the HGN test is
reliable when administered by a trained police ceffi The
court held that not only are the results of the H@t
admissible, but that a second witness is not nacg$s explain
the underlying scientific foundations to a jurytral:

To the extent that Zivcic argues that a second réxpe
witness, in addition to the law enforcement officer
required to testify before the HGN test results niay
admitted, we cannot agree. As long as the HGNréssilts
are accompanied by the testimony of a law enforo¢me
officer who is properly trained to administer andleate
the test, the mandates of § 907.02, STATS., aisfisal
As such, we are more persuaded by the line of dorei
cases cited by the State, indicating other jurigtlis have
reached similar conclusions. S&gate v. Murphy, 451
N.W.2d 154, 158 (lowa 1990)Sate v. Berger, 551
N.W.2d 421, 424 (Mich. Ct. App. 1996Rate v. Bresson,
554 N.E.2d. 1330, 1334 (Ohio 1990).

Accordingly, we conclude, on this issue of first
impression, that the trial court did not erronegp@siercise

its discretion in ruling there was a sufficient folation to
qualify Pauley as an expert witness and admit his
testimony regarding the HGN test.

Satev. Zivcic, 229 Wis. 2d at 128-129.

10



Officer Zeise, trained and experienced in the
administration of the HGN test, observed 6-clues of
intoxication when she tested Mr. Litke. (R29:29, pAlR9).
That testimony should have been considered bydbe o the
determination of probable cause for arrest.

Admittedly, Zivcic predates the revisions of the
Wisconsin Evidentiary Code under which the instease is
being litigated. However, scientific and techniesidence that
were reliable and admissible prior to the change§ 907.02,
didn't cease to be reliable because of a changehe
gualifications of witnesses at trial. The changas the
evidentiary code does require that the trial conake specific
findings, prior to the testimony being admissibidrel, do not
affect the use of that evidence at a motion hearing

Whether or not Officer Ziese would be qualified to
testify as to the results of the test at trial untlee new
evidentiary code was not fully developed in theiomhearing
because the court stopped the testimony on the &N

But, the underlying reliability of the HGN test hiasng
been accepted in Wisconsin, and at a motion heasihgre the
rules of evidence do not apply, the trial court idohave
considered the results of that test in evaluatirapg@ble cause
for the administration of the PBT and subsequemtsar

.  THE TRIAL COURT [IMPROPERLY
FOUND THAT THERE WAS NEITHER
PROBABLE CAUSE FOR THE
ADMINISTRATION OF A PRELIMINARY
BREATH TEST NOR PROBABLE CAUSE
TO ARREST MR. LITKE.

A. PROBABLE CAUSE TO ADMINISTER
PBT

The court found that the evidence of intoxication o
impairment, upon which Officer Zeise relied uponeqguesting
that Mr. Litke provide a breath sample into the lifrmary
Breath Testing device (PBT), did not rise to theeleof
probable cause, and thus suppressed the PBT remuits

11



evidence from the subsequent chemical test of Mikels
breath. That was error.

Even without considering the results of the HGN,tes
there was still more than enough evidence, uporchwtiie trial
court should have found probable cause in ordexdtinister
the Preliminary Breath Test.

The “probable cause” to request an individual mewa
breath sample into a PBT device, requires lesseecil of
intoxication than that of “probable cause” to atrélate v.
Renz, 231 Wis. 2d 293, 304-305, 308-309, 310-311, (1999
603 N.W.2d 541. The Supreme CourtRenz explained that
the “probable cause” concept has various rolesha law,
depending on what is at issué.

The Wisconsin Court of Appeals, Bate v. Kutz, has
held that the role of the trial court in assessimgether
probable cause exists is limited to the following:

[iln determining whether probable cause exists, dbert

applies an objective standard, and is not boundhiay
officer's subjective assessment or motivation. dtwert is

to consider the information available to the offiéeom

the standpoint of one versed in law enforcemetinga
the officer's training and experience into accourte

officer's belief may be predicated in part uponrbaa
information, and the officer may rely on the coliee

knowledge of the officer's entire department. Wteen
police officer is confronted with two reasonablengting

inferences, one justifying arrest and the other, tio¢

officer is entitled to rely on the reasonable iefare

justifying arrest.

Sate v. Kutz, 2003 WI App 205, { 12, 267 Wis. 2d 531, 545,
671 N.W.2d 660.

In the present case, the trial court engaged in an
inappropriate weighing of the inferences. The tr@urt
discussed that a possible innocent explanatiornhi@ifact that
Mr. Litke was driving without the required illumitexd
headlamps, at 11:33 p.m., (R29:13, App.113; R38H.186),
was that it wasn't his vehicle. And the court mbteat Mr.
Litke did fairly well on other tasks that he perfoad.

12



“I note in my findings of fact that, while the [$ic
testified that she notices a slight slurring, mydfng is there
was not any significant slurring and that is basg@dn my
viewing of Exhibit no. 1.” (R30. App.184).

After viewing the One-Leg-Stand on the DVD (R3%@ th
court:

. while the officer testified that she saw wisite
identified as two clues, the slight wobble and thised
arms early on, as | watched that, yes, there wslgght
wobble and he did raise his arms; but after thétain
slight wobble and his arms stayed in the same place
effectively after that initial movement throughdbe rest
of the test, | thought he performed it pretty well.

(R30:10, App.188).

In so doing, the trial court substituted its owdgment
and opinion as to the significance of the obseovati rather
than determining whether the decision of Officerisée a
trained and experienced officer, was reasonabliiced Zeise
IS not required to adopt possible innocent explanator the
conduct, which also supported her decision to agten the
PBT test.

The officer's “conclusions that need not be
unequivocally correct or even more likely correlsart not.”
Sate v. Pozo, 198 Wis. 2d 705, 711, 544 N.W.2d 228 (Ct. App.
1995). It is enough if they are sufficiently probea that
reasonable people-not legal technicians-would Iséifigd in
acting on them in the practical affairs of everytiby, Sate v.
Wisumierski, 106 Wis. 2d 722, 739, 317 N.W.2d 484 (1982).

“This requirement deals with probabilities and chealy
be sufficient to lead a reasonable officer to b&ighat guilt is
more than a possibility.” Village of Elkhart Lake v.
Borzyskowski, 123 Wis. 2d 185, 189, 366 N.W.2d 506 (Ct.
App. 1985).

Whether an officer properly requests a PBT is goee
by Wis. Stat. § 343.303, which provides, in relayaart, that:

13



If a law enforcement officer has probable cause to
believe that the person is violating or has viaate
346.63 (1) or (2m) or a local ordinance in confdymi
therewith, or s. 346.63 (2) or (6) or 940.25 01940.09
where the offense involved the use of a vehiclef tne
officer detects any presence of alcohol, a comdoll
substance, controlled substance analog or othey, drua
combination thereof, on a person driving or opacpr
on duty time with respect to a commercial motorigieh
or has reason to believe that the person is vigjatr has
violated s. 346.63 (7) or a local ordinance in comity
therewith, the officer, prior to an arrest, may uesf the
person to provide a sample of his or her breathafor
preliminary breath screening test using a deviggamed
by the department for this purpose.

A probable cause determination is made “lookih¢ha
totality of the circumstances” and is a "flexibb®mmon-sense
measure of the plausibility of particular conclusoabout
human behavior.” Sate v. Goss, 2011 WI 104, { 25, 338 Wis.
2d 72, 90, 806 N.W.2d 918 (quotirgate v. Lange, 2009 WI
49, 1 20, 317 Wis. 2d 383, 392, 766 N.W.2d 551jobRble
cause to request a breath sample for a PBT red@rgsantum
of proof greater than the reasonable suspicion ssacg to
justify an investigative stop, . . . but less thiea level of proof
required to establish probable cause for arrestéunty of
Jefferson v. Renz, at 316.

The common-sense inquiry here is: What did Office
Zeise know that led her to give Mr. Litke a prelvary-breath
test? Such an inquiry in this case reveals tHewiahg:

The time of the traffic stop, was 11:33 p.m., JaB,
2012, a Friday. (R29:13, App.113). The time ghiand day
of the week are factors that the officer can cagrsid assessing
if an individual is intoxicatedLange at 397.

Further, that the headlights were not illumina&dhat
time of night is a second factor, or clue. Mr. keits
explanation that the auto belonged to the passengeto him,
does nothing to lessen the significance that hevhawbticed
that the lights were not on. (R29:13, App.113; H3O0:
App.182).
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Next, Mr. Litke avoided looking at the officer,
something she thought unusual. When he did turrth&o
officer, she observed that his eyes were bloodahdt glassy
looking. (R29:18, App.118; R30:4, App.182).

Mr. Litke admitted consuming a couple of drinksliea
in the evening, first at a fish fry and one beeraabowling
alley. (R29:18-19, App.118-119; R30:8, App.186).

Officer Zeise observed 6-clues of intoxicationidgrthe
administration of the HGN test. (R29:31, App.131).

There were additional clues of intoxication obsenby
Officer Zeise in the administration of the One-L&@nd test.
Officer Zeise testified that there were two clulespping and
raising of his arms. The court, based upon viewirgvideo,
characterized the “hopping” as more of “slight wigbtvithout
putting his foot down.” (R29:34, App.134; R30:6,Kpp.184,
188; (R35@23h:48m:33s). Regardless of the charzaten
of the movements made by Mr. Litke in his perforcaof the
One-Leg-Stand test as “hopping” or “a wobble,” awing of
the video shows him leaning slightly to his rightpving his
left arm further from his body, and compensatingddoss of
balance with a movement of his right foot. Thanduact
supports the officer's opinion that there was enae of
intoxication in Mr. Litke’s performance of that tes

The State does not challenge that Mr. Litke did not

demonstrate some other commonly seen clues ofiaation.
These include that he answered all questions, ctyre
performed the Walk and Turn test and followed instions.
No odor of alcohol was detected on his breathis fossible
that an odor of alcohol could have been masked B{rang
odor of the “vinegar chicken” which he said he ltadsumed.
(R29:20, App.120). However, the absence of sonmenconly
seen clues does not undermine the beliefs of Ofietse that
Mr. Litke was in fact impaired due to intoxicants.

The court should not have looked for evidence Mat
Litke was not impaired, but rather evaluated whetD#icer
Ziese’s decision to administer the PBT was readendiased
upon her training and experience applied to heefagions in
this case.
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Although evidence of intoxicant usage—such as qdors
admission, or containers—ordinarily exists in drunk
driving cases and strengthens the existence ofapieb
cause, such evidence is not required. The totalitthe
circumstances is the test. The reasonable inferente
drawn from the facts in the present case is the thee
officers drew: The defendant was impaired by an
intoxicant.

Lange at 398.

The above observations, clues of intoxication, are
exactly the type of situation for which the legtal® has set for
the use of the PBT.

This was discussed by the Wisconsin Supreme Gourt
Satev. Renz at 310-11:

After stopping the vehicle and contacting the drivihe
officer's observations may cause the officer topeusthe
driver of operating the vehicle while intoxicatedf the
observations of the driver are not sufficient tdabksh
probable cause for arrest for an OWI violation, dfgcer
may request the driver to perform various fieldrgatly tests.
However, the driver's performance on these testg mad
produce enough evidence to establish probable ctarse
arrest. The legislature has authorized the usbéePBT to
assist an officer in such circumstances.

The Supreme Court went on to discuss the legiglati
history and the intended purpose of the PBT tesoras to
facilitate keeping the roadways safe, and thus thkyevidence
to request a PBT is less than that of probableecémsarrest.
The current law as it relates to the PBT was lasised in
1981:

§ 2051(13)(b), ch. 20, Laws of 1981. These purpose
appear to be best served if an officer can reqaeRBT
while investigating whether a driver has violated OWI
laws, before probable cause for arrest has beablissted.
As stated above, the petitioner's interpretatioximaes
highway safety, because it makes the PBT an eff=otiol

for law enforcement officers investigating possik§VvI
violations. It also encourages vigorous prosecutio®@WI
violations, because it allows PBT results to beduse
show the existence of probable cause for an arrest.
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Renz at 315.

Even if one ignores the evidence of the clues miesk
in the administration of the HGN test, the othesevations of
Mr. Litke by Officer Zeise rise to the level of fable cause
for the arrest of Mr. Litke for OWI. Since the &hof evidence
necessary for probable cause to request a PBT sasss
than that for arrest, Officer Zeise clearly had lggal authority
to request that Mr. Litke provide a breath sampte the PBT.

The results of the PBT administered in this cdseved
a prohibited alcohol concentration of 0.14. (RZ9R&pp.137).

B. PROBABLE CAUSE TO ARREST FOR
OWI/PAC

The second probable cause determination in theg ca
involves whether the officer had probable causartest Mr.
Litke for operating a motor vehicle while under thuence of
an intoxicant. A law enforcement officer has pioleacause to
arrest for OWI when the quantum of evidence wowdd| a
reasonable officer to believe the defendant wagabipg a
motor vehicle while under the influence of an intaxt.
Lange, 2009 WI 49 19, 317 Wis. 2d 383, 391, 766 N.w.2d
551 (citingSate v. Kasian, 207 Wis. 2d 611, 621, 558 N.W.2d
687 (Ct. App. 1996)).

Although defense may argue that there was notgimeb
cause to arrest Mr. Litke prior to the administatof the PBT,
once the result of the PBT was known to the offiteere was
certainly probable cause to arrest Mr. Litke fore@qing while
Intoxicated and Operating with a Prohibited Alcohol
Concentration. The legislature and courts havegdated that
purpose for the PBTRenz at 315.
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CONCLUSION

For the foregoing reasons, this Court should fijdhat
the Horizontal Gaze Nystagmus Test is admissiblevatence
that an individual is impaired due to intoxicarfts;, purposes
of finding probable cause to arrest; and 2) thatdhexisted
probable cause for Officer Zeise to have Mr. Litk®vide a
breath sample into the preliminary breath testiegick and,
there was probable cause to arrest him for Opeyafiile
Intoxicated.

Dated this day of December, 2013.

Respectfully submitted,

JOHN T. CHISHOLM
District Attorney
Milwaukee County

Ronald S. Dague
Assistant District Attorney
State Bar No. 1015746

CERTIFICATION

| hereby certify that this brief conforms to theles
contained in Wis. Stat. § 809.19 (8) (b) and (a) &obrief
produced with a proportional serif font. The waalnt of this
brief is 5,170.

Date Ronald S. Dague
Assistant District Attorney
State Bar No. 1015746

18



CERTIFICATE OF COMPLIANCE
WITH RULE 809.19 (12)

| hereby certify that:

| have submitted an electronic copy of this brief,
excluding the appendix, if any, which complies withe
requirements of s. 809.19 (12). | further certifat:

This electronic brief is identical in content aiodmat to
the printed form of the brief filed as of this date

A copy of this certificate has been served with plaper
copies of this brief filed with the court and seatven all
opposing parties.

Date Ronald S. Dague
Assistant District Attorney
State Bar No. 1015746

P.O. Address

Milwaukee County District Attorney’s Office
821 West State Street- Room 405
Milwaukee, Wisconsin 53233-1485

(414) 278-4646

Attorneys for Plaintiff-Respondent.

19





