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STATEMENT OF ISSUE PRESENTED FOR REVIEW

Whether Sheriff's Deputy Zill had reasonable suspico believe
Ms. Rosendahl was committing a violation of a iaér criminal law so as
to stop her vehicle.

The trial court decided that Deputy Zill articuldtgeasonable
suspicion to conduct a traffic stop.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The State is requesting neither publication nol argument as this

matter involves application of well-settled lawtbhe facts of this case.
STATEMENT OF THE CASE

The State finds Ms. Rosendahl’s recitation of theecfacts to be
sufficient, and pursuant to Wis. Stat. 8 809.1%}H), omits a repetitive
statement of the case.

ARGUMENT

Deputy Zill articulated sufficient facts to demaoragée a reasonable
suspicion that Ms. Rosendahl had committed a trafifolation for failure
to yield and articulated a reasonable suspicioh sha was committing a
crime of operating while under the influence of iatoxicant. As such,

Deputy Zill's stop of Ms. Rosendahl's vehicle waawful, and any



evidence gathered pursuant to that stop is noesulp the exclusionary
rule.

The Fourth Amendment provides that “[t]he rightloé people to be
secure in their persons, houses, papers, and €ff@gainst unreasonable
searches and seizures, shall not be violated, angarrants shall issue, but
upon probable cause . . ..” U.S. Const. amend. IV.

Temporary detention of an individual during a stdpa vehicle by
police is a seizure for the purposes of the Fodmhendment.Sate v.
Popke, 2009 WI 37, 11, 317 Wis. 2d 118, 765 N.W.2d 56@ch
investigative stops are subject to the constit@iomeasonableness
requirement, and the State carries the burden maodstrate that such a
stop is reasonablé&xate v. Post, 2007 WI 60, 712, 301 Wis. 2d 1, 733
N.W.2d 634;Popke, 317 Wis. 2d 118, 111. However, a stop is readenab
“if the officers have probable cause to believet thdraffic violation has
occurred or have grounds to reasonably suspediatioin has been or will
be committed.’Popke, 317 Wis. 2d 118, f11.

The test for reasonableness is one of common sanse is
determined based on the totality of the circumstariost, 301 Wis. 2d 1,

113. “The crucial question is whether the factshef case would warrant a



reasonable police officer, in light of his or heasining and experience, to
suspect that the individual has committed, was citimg, or is about to
commit a crime.”ld. The officer “must be able to point to specific and
articuable facts which, taken together with ratlonéerences from those
facts, reasonably warrant the intrusion of the Stoé@., 110. The officer
need not necessarily have probable cause to malkarast in order to
conduct an investigative stopopke, 317 Wis. 2d 118, 123. “This common
sense approach balances the interests of the iBtdetecting, preventing,
and investigating crime and the rights of individua be free from
unreasonable intrusionsPost, 301 Wis. 2d 1, 113.
l. Deputy Zill Had a Reasonable Articuable Suspicion to
Stop Ms. Rosendahl Based on Her Failureto Yield Traffic
Violation
In this case, Deputy Zill had a reasonable artiaigbspicion that a
traffic violation had occurred, specifically, faikito yield the right-of-way
pursuant to Wis. Stat. 8§ 346.18(4), which states:
Entering Highway From Alley or Nonhighway Accesdel
operator of a vehicle entering a highway from aleyalbr
from a point of access other than another highway yield

the right-of-way to all vehicles approaching on tiighway
which the operator is entering.



At the motion hearing, Deputy Zill articulated the was making a
right-hand turn onto County Trunk II, at which tirhe observed a vehicle
driven by Ms. Rosendahl pulling out of a bar pagkiat driveway. (R. 27
(record):5 (page); A (Appendix) 5.) Deputy Zill sd that as he was
making the right-hand turn, Ms. Rosendahl pullet inuront of him and
Deputy Zill “had to apply [his] brakes heavily sbe] could avoid a
collision.” (R. 27:5; A5.)

Based on these facts, Deputy Zill had probable edasbelieve a
traffic violation had occurred and probable cawsednduct a traffic stop of
Ms. Rosendahl’'s vehicle. As providedhopke, where the facts of the case
would warrant a reasonable officer to suspect that individual has
committed a traffic violation based on the totality the facts and
circumstances, the stop of that vehicle is readen&opke, 317 Wis. 2d
118, 11 13, 17. That Deputy Zill did not actuallgnduct an immediate
traffic stop is not at issue as the determinatmmtlie reasonableness of the
stop hinges on whether evidence existed to leahsonable police officer
to believe a traffic violation has occurred. Be@udeputy Zill had
probable cause to believe the traffic violation weced, he had probable

cause to stop Ms. Rosendahl’s vehicle.



[I. Deputy Zill Had Reasonable Suspicion That Ms,
Roser_ldahl Was Operating Under the Influence of an
I ntoxicant
Further, Deputy Zill stated sufficient facts at tim®tion hearing to
articulate reasonable suspicion that Ms. Rosendeatd operating while
under the influence of an intoxicant, based on tbality of the
circumstances.
In this case, Ms. Rosendahl was pulling out of mdaaking lot. (R.
27:5; A5.) The time was 11:36 p.m. (R. 27:4-5; A}-Beputy Zill
observed the instance of Ms. Rosendahl failing ieddythe right-of-way
pulling out onto the highway. (R. 27:5; A5.) Hethar observed instances
of Ms. Rosendahl deviating within her own laneraffic and observed her
make contact with the center line. (R. 27:6; A6epDty Zill also observed
that “on a couple occasions [Ms. Rosendahl’s vehiolade contact and
slightly crossed the center line in the oncomingelaf traffic.” (R. 27:6;
AB.)
Similar to the facts present iRost or Popke, these facts, when
viewed under the totality of the circumstances,egiise to the level of

reasonable suspicion for Deputy Zill to conductimvestigatory stop. As

the trial court in this case stated:



[t]he officer testified that [sic] turned right antl to go east.

A vehicle pulled out of the bar parking lot. He hadapply

his brakes as a result of that and turned arouridlmwv the

vehicle. | don’t think in the circumstances in thideo that

there is any significant bad driving. As | did iodte, though,

it looked like the vehicle at least touched theteeline in

those three places | indicated, and | think théceffhad the

right, even though he decided not to, just fromghking out

of the parking lot alone to pull her over so undeose

circumstances I’'m going to deny the motion.
(R. 27:16-17; A16-17.)

While Ms. Rosendahl seems to stress that her dyivias not
significantly poor and points to potential instame# good driving, those
single factors alone do not negate the Deputy srotibservations. As
stated inPopke, “while any one of these facts, standing aloneghniwell
be insufficient for reasonable suspicion, when dacks accumulate, and as
they accumulate, reasonable inferences about timellative effect can be
drawn.” 317 Wis. 2d 118, 125 (internal citationsit@ad). In this case,
under the totality of the circumstances, includihg time of day, Ms.
Rosendahl’'s departure from a bar, failure to yieldgd lane deviations, the
officer had reasonable suspicion to conduct a stop.

Notably, Ms. Rosendahl conflates the standards ezsanable

suspicion and probable cause throughout her W¥igther, Ms. Rosendahl

conflates the issues of probable cause to arréstreasonable suspicion to



stop her vehicle. As noted at the motion hearing, Rbsendahl challenged
the constitutionality of the traffic stop, and sustatement and hearing
should limit the parameters of this Court’s revigavthat stop. Further,
probable cause is not required for a traffic st&wen if no probable cause
existed, a police officer may still conduct a tafstop when, under the
totality of the circumstances, he or she has grsundreasonably suspect
that a crime or traffic violation has been or viad committed.’Popke, 317
Wis. 2d 118, §23.

Deputy Zill observed and articulated sufficienttgato justify a stop
of Ms. Rosendahl’s vehicle. Ms. Rosendahl was pgllout of a bar
parking lot near bar time. As the trial court foudls. Rosendahl’s failure
to yield the right-of-way to Deputy Zill should iand of itself justify a
traffic stop. Further, those facts coupled with DegpZill's observations
regarding Ms. Rosendahl’s driving and touching dbater line justifies an

investigative stop to determine Ms. Rosendahl’sdd@en.



CONCLUSION
For the reasons set forth above, Deputy ZillI's sibps. Rosendahl

was lawful, and any evidence gathered subsequettiatostop should not

be subject to the exclusionary rule.

Dated at Oshkosh, Wisconsin, this day of \2@g 4.

Anthony Steven Prekop
State Bar No. 1088897
Assistant District Attorney
Winnebago, County
Attorney for the Respondent
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document or as a part of this brief, is an appeniat complies with s.
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confidentiality and with appropriate referencesh® record.
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110 East Main Street, Suite 215

P.O. Box 1688

Madison, WI 53701-1688

Attorney Earl J. Luaders (three copies)
213 W. North Water Street, Suite A
P.O. Box 306

New London, WI 54961-0306
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