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INTRODUCTION 
 
Plaintiff does not address the arguments in Defendants’ 

supplemental brief – that Wisconsin law allows the Legislature to set 

standards applicable to pending cases, as in Bank Markazi, and the 

Legislature had a rational basis for the 2013 Act.  Contrary to Plaintiff’s  

arguments, Bank Markazi’s principles are directly on point, Plaintiff’s 

claim derives from tort law, not Article I, Section 9, and Plaintiff has no 

vested right at stake. 

I. UNDER BANK MARKAZI AND WISCONSIN LAW, 
RATIONALITY IS THE TEST FOR RETROACTIVE 
LEGISLATION.   

Plaintiff incorrectly suggests that Bank Markazi is limited to foreign 

affairs.  Plaintiff misses Bank Markazi’s central point: retroactive civil 

legislation is constitutional even when aimed at resolving a particular case.  

This principle has been reaffirmed since United States v. Schooner Peggy, 5 

U.S. 103 (1801), and the U.S. Supreme Court’s recent decisions have 

erased “[a]ny lingering doubts on that score.”  Bank Markazi v. Peterson, 

136 S.Ct. 1310, 1324-25 (2016) (citations omitted).       

Contrary to Plaintiff’s contention that Landgraf v. USI Film Prods. 

suggests the 2013 Act is constitutionally suspect, the Court made clear that 
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restrictions on retroactive legislation are “of limited scope,” and, absent a 

specific constitutional violation, potential unfairness “is not a sufficient 

reason for a court to fail to give a statute its intended scope.”  511 U.S. 244, 

267 (1994).  Citing its prior opinions holding that a retroactive law is 

presumed to be constitutional and violates due process only when it lacks a 

rational basis, the Landgraf Court recognized that retroactive legislation is 

appropriate “to correct mistakes, to prevent circumvention of a new statute 

in the interval immediately preceding its passage, or simply to give 

comprehensive effect to a new law.”  Id at 267-68.  These same rational 

bases justify the 2013 Act.   

Plaintiff cannot dispute that Wisconsin law is “substantially 

equivalent” to federal law.  Suppl.Br. 3.  The Wisconsin Supreme Court’s 

retroactivity decisions rely on federal law, make rationality the touchstone 

for retroactive legislation, and  establish the presumption of 

constitutionality beyond a reasonable doubt.  See, e.g., Lands’ End v. City 

of Dodgeville, 2016 WI 64, ¶¶ 20, 34 n.14, 82 n.37.  In Soc’y Ins. v. LIRC, 

the Court rejected heightened scrutiny, reaffirming that retroactive 

legislation is “justified by a rational legislative purpose.”  2010 WI 68, ¶ 30 

n.12, 326 Wis. 2d 444, 786 N.W.2d 385 (citing Pension Benefit Guar. Corp. 



 

3 
 

v. R.A. Gray & Co., 467 U.S. 717, 730 (1984)); see also Lands’ End, 2016 

WI 64, ¶¶ 143-162 (Ziegler, J., concurring).   

Plaintiff, who has the burden to overcome the presumption of 

constitutionality beyond a reasonable doubt, has not offered any evidence 

that the 2013 Act lacked a rational purpose.  Nor could she.  As in Kopec, 

the Legislature acted rationally to apply the law to pending cases in order to 

ensure consistency, to correct a mistake, and to close a gap in the law.  

Suppl.Br. 5-11.  The rational bases for the 2013 Act, moreover, included 

preventing thousands of potential risk-contribution lawsuits against 

Wisconsin manufacturers, upending the purposes of the unchallenged 2011 

Act.  Because the 2013 Act has a rational basis, it is constitutional, 

regardless of whether Plaintiff has a vested right or pleads unfairness.  In 

John R.B., the Wisconsin Supreme Court upheld rational, retroactive 

legislation despite an assumed vested right and claim of unfairness.  

Suppl.Br. 4-5. 

Plaintiff mistakenly argues that the risk-contribution theory derives 

from the Wisconsin Constitution.  This contradicts Thomas, which held it 

was creating a common-law right, not a constitutional right.  Thomas ex rel. 

Gramling v. Mallett, 2005 WI 129, ¶¶ 129, 131, 285 Wis. 2d 236, 701 



 

4 
 

N.W.2d 523 (“[A]lthough the Article I, Section 9 provision itself may not 

create ‘new rights,’ it does allow for a remedy through the existing 

common law.”).  Moreover, not even Plaintiff has challenged the 

Legislature’s constitutional authority to clarify the risk-contribution theory 

in the 2011 Act.    

II. PLAINTIFF HAS NO VESTED RIGHT UNDER WISCONSIN 
LAW. 

Plaintiff says that she has a vested right because judicial decisions 

are presumptively retroactive.  But retroactivity and vesting are two distinct 

concepts.  Plaintiff has no vested right to any legal standard or tort theory,1 

especially not Thomas’ highly contingent expansion of risk-contribution.  

Thomas created a brand-new legal standard attaching liability to actions 

that ceased decades earlier.  This is distinct from the fixed laws held to 

create vested rights – an amount of damages in Martin and Neiman, joint 

and several liability in Matthies, and a statute of limitations in Soc’y Ins.  

Sup.Ct. Br. 24-25.  Each of those laws created a settled, non-contingent 

expectation that was “so far perfected that it cannot be taken away by 

statute.”  Neiman v. Am. Nat’l Prop. & Cas. Co., 2000 WI 83, ¶ 14, 236 

Wis. 2d 411, 613 N.W.2d 160.   
                                                 
1 See Luria v. United States, 231 U.S. 9, 14-15 (1913); In re TMI, 89 F.3d 1106, 1113 (3d 
Cir. 1996).  
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In Lands’ End, the Wisconsin Supreme Court reaffirmed that “when 

the existence of a right is contingent on an uncertain future event . . . [there 

is] no vested right in the application of the prior law.”  2016 WI 64, ¶ 50.2  

The plaintiff had no vested right in recovering a statutory interest rate 

because application of that rate was still “contingent on a subsequent 

determination by a court” – whether the plaintiff was entitled to judgment.  

Id. ¶¶ 72-77.  As Lands’ End recognizes, when disputed issues of fact or 

law remain undecided for an action to be perfected or a right to attach, there 

is no vested right, even if the relevant facts later are found. 

So, too, here.  The viability of Plaintiff’s claim under Thomas 

remains contingent upon uncertain future determinations:  whether the 

theory can be constitutionally applied; 3  whether her claim survives 

Wisconsin’s public policy analysis; and whether white lead carbonate 

pigments are fungible (a prerequisite to the risk-contribution theory that 

was assumed on summary judgment in Thomas but no fact-finder has 

determined).  What matters now is not the answer to these questions, but 
                                                 
2 A copy of Lands’ End is attached for the Court’s convenience.  Lands’ End overruled 
this Court’s decision in Johnson v. Cintas Corp. No. 2, 2015 WI App 14, 360 Wis. 2d 
350, 860 N.W.2d 515, on which Plaintiff relied before the Wisconsin Supreme Court.  
See Pl.’s Sup.Ct. Br. 28.  
3  At the time the Legislature passed the 2013 Act, Thomas had been held 
unconstitutional.  See Gibson v. American Cyanamid Co., 750 F. Supp. 2d 998 (E.D. Wis. 
2010), rev’d, 760 F.3d 600 (7th Cir. 2014).    



that they remained open when the Legislature passed the 2013 Act, 

precluding the perfected status necessary for a vested right. Plaintiffs 

constitutional challenge to the 2013 Act accordingly fails under any 

analysis. 

Dated: July 25, 2016 
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