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STATEMENT OF THE ISSUE

l. Did Officer Ricci reasonably rely in good faith
upon his knowledge of the binding legal precedent
which existed on February 10, 2013 when he
obtained the defendant’s blood sample after the
defendant refused, claiming he was not properly
secured in the squad?

The trial court held: The defendant had a readentadsis
for refusing to consent to the blood draw but nessgressed
it to Officer Ricci. The trial court also held théne officer
reasonably relied, in good faith, on the City ob8per Police
Department Policy and Procedures manual “in igrgotime
four-part test ofBohling..” and therefore, relying upon the
good faith doctrine, denied the defendant’'s motitm
suppress.



POSITION ON ORAL ARGUMENT AND
PUBLICATION

The plaintiff-respondent does not believe oral
arguments are necessary in this case, becauseritis b
presented can fully address the issues and devikep
theories and legal authorities on either side.

The respondent does not believe that the decision i
this case should be published, because the issuepmeal
can be resolved by the application of establishegall

principals to the facts of record.



STATEMENT OF THE CASE
Introduction
On the early morning hours of February 10, 2013,
Spooner Officer Derek Ricci conducted a trafficpston a
vehicle James Warren was driving in the City of G@par (34:
3-4). Accompanying Officer Ricci on the traffitop was
Officer Daniel Botty (34:6).

Although the initial reason for the stop was loud
exhaust and unnecessary acceleration, Officer Rsoan
suspected that Mr. Warren was intoxicated (34:4Qpfficer
Ricci’s suspicions were based on the time of thertd#ant’s
driving, which was close to bar closing time, tbedtion of
Mr. Warren’s vehicle in downtown Spooner, the odxdr
intoxicants emanating from the vehicle, Mr. Wargeewatery
eyes, his slurred speech, and the fact he was smaki
cigarette (34:4).

Based on his suspicions of intoxication, OfficecdRi
had Mr. Warren perform a series of standardizedd fie
sobriety tests (34:4-5). Based on Mr. Warren'dqrerance
during those tests, Officer Ricci formed the opmibat Mr.
Warren was indeed under the influence of alcolwkuch a

degree he was not able to drive safely (34:5).



Officer Ricci then placed Mr. Warren under arrgst
him in the back seat of his patrol squad, securesl t
defendant’s vehicle, and then transported him éoSpooner
Emergency Room (34:5). At the Emergency Roomijcexf
Ricci was joined by Washburn County Sheriff's Depant
Deputy Wayne Johnston (34:6).

At the Emergency Room, Officer Ricci read the
defendant the Informing the Accused and asked disubmit
to an evidentiary test of his blood (34:6-7). &ihthe
defendant refused to provide a sample of his bl@ificer
Ricci then proceeded to obtain the defendant’sefrolood
draw sample (34:6).

The criminal complaint, filed in this matter on Mar
5, 2013, described that when Officer Ricci informége
defendant he was going to have a forced blood draw
performed, the defendant became so resistive amiaiive,
that it created a disturbance at the Emergency R(i08).
Following the blood draw, the defendant refusesvatk and
had to be carried to the squad car where he refitssedter
the squad (1:3). Once he was placed inside thadsghe

defendant continued resisting and began kicking lattthg



the cage so forcibly that he damaged part of thead's
plastic door sill (1:3).

At the ensuing July 1, 2013 motion hearing, the
defendant testified he was not asked why he reftséake a
blood test, while Officer Ricci read him the Infarg the
Accused (34:7). During the ride to the Emergen®oiR,
however, the defendant spontaneously told OfficieciRhe
would not submit to a blood test because he waseaired
by a seatbelt while he was transported in the eficsquad
(34:19). As Officer Ricci further explained, thefdndant
specifically volunteered that because he was umedcihe
Officer could not take his blood, and the defendar@w his
rights (34:7).

Despite never having mentioned any fears associated
with having his blood drawn on the date of the decit, the
defendant nonetheless testified at the eventuabmbearing
that he had back fusion surgery on December 182,20&s
given discharge instructions which advised him ok for
redness, swelling and a high temperature, anddnsad he
had some issues with infection between Decembe? 201

February 2013 and thereafter (34:14; 17; 21).



On July 1, 2013, however, both Officer Ricci and th
defendant testified that the defendant never meetioany
fear of infection, medical reason, or even a gdizexh fear of
having his blood draw at any time as he was tramsgdo
the hospital, when he arrived at the hospital, bemnvOfficer
Ricci went through the Informing the Accused docuatne
(34:7; 18-19).

Ultimately, the defendant was charged in Washburn
County Case 13CT17 with Count 1: Operating a Motor
Vehicle While Intoxicated"8 Offense and Count II;
Operating with a Prohibited Alcohol Concentratidfi-3
Offense (1:2).

On September 20, 2013, during a hearing to determin
the basis for Officer Ricci's reliance on the fomoase law,
Officer Ricci testified he had familiarized himself witdases
dealing with OWI related blood draws and had bead t
about the four-part test (36:8). Officer Riccsaltestified,
however, that he did not know that the fourth pafrtthe
analysis was that the arrestee presents no redsaigbction
to the blood draw (36:9).

The trial court ultimately found that the City of

Spooner Police Department Policies and Proceditalsual



indicated only that “if the subject refuses to allblood to be
taken, it can be taken as evidence of a crime”that“on a
second or — offense or higher where there is an @At
refusal, blood shall be taken even if the suspeftises
consent” (36:12; 15).

Disposition in Trial Court

On August 26, 2013, the Honorable Eugene D.
Harrington found Officer Ricci had reasonable scigpi to
conduct the traffic stop and had probable causdtimately
arrest the defendant (29:6).

Regarding the blood draw, the trial court specifca
found that the Informing the Accused was read te th
defendant, and that although the defendant tolatheers he
did not want his blood drawn, “the Defendant did express
to the officers his health reasons for refusingubmit to the
blood sample” (29:6). The trial court noted “[ajsturned
out, the Defendant did have a valid reason to decliHe
recently had surgery where postoperative instrostio
included that he avoid any risk of infection (29:6)

The trial court concluded the officers made no r:fto
procure a search warrant prior to the blood dra@ trere

were no exigent circumstances present (29:8).



Finally, the court explained the following aboutth
officer’s reasonable reliance:

[A] reasonable reliance presumably means the
officers knew or had been previously informed about
the case in Wisconsin. The cases in Wisconsin are
Bohling and Faust, where inBohling the Supreme
Court essentially adopted the per se rule thathalc
in the blood stream dissipates at such a ratelawat
enforcement officers did not need a warrant to
involuntarily take the blood draw..

(29:8).

In discussing whether the Informing the Accused
document complies with the criteria set forthBohling, the
trial court noted, “well, but the form does folloohling
becausdBohling says it's a per se exigent circumstance. The
alcohol dissipation from the blood on a fairly duigasis, in
and of itself, is an exigent circumstance authogzithe
warrantless blood draw” (29:11).

Finally, on September 20, 2013, the trial court
concluded that the officer reasonably relied updre t

procedure outline in the Spooner Police Departniéanual



“in ignoring the four-part test oBohling and the warrant
requirement” (36:23).

The court focused on the fact that Officer Ricci, a
relatively young officer, should have, in good fiaibeen able
to rely upon the Department of Transportation dral $tate
Supreme Court to provide him with the appropriatens and

he should not have been expected to change therimig the

Accused (36:24).



ARGUMENT
l. The trial court properly denied the defendant’s
suppression motion because although he may have
secretly had a medically-based objection to th@dlo
draw, he never conveyed that objection to Officer
Ricci who then properly proceeded, in good-faith
reliance orBohling, to draw the defendant’s blood.
A.  Thelaw and standard of review.
On appeal, the trial court’s findings of fact amhald
unless they are clearly erroneous while its appboa of law
are reviewed de novoSate v. Dearborn, 2010 WI 84, 1 13,
327 Wis. 2d 252, 261, 786 N.W.2d 97, 102.
On January 26, 1993, the Wisconsin Supreme Court in
Sate v. Bohling held that “the dissipation of alcohol from a
person’s blood stream constitutes a sufficient exay to
justify a warrantless blood draw'State v. Bohling, 173 Wis.
2d 529, 533, 494 N.W.2d 399, 400 (1993). Spedificthe
Wisconsin Supreme Court held:
[A] warrantless blood sample taken at the
direction of a law enforcement officer is

permissible under the following

circumstances: (1) the blood draw is taken to



obtain evidence of intoxication from a
person lawfully arrested for a drunk-driving
related violation or crime, (2) there is a clear
indication that the blood draw will produce
evidence of intoxication, (3) the method
used to take the blood sample is a reasonable
one and performed in a reasonable manner,
and (4) the arrestee presents no reasonable
objection to the blood draw.
Bohling, 173 Wis. 2d 529, 533-534, 494 N.W.2d 399, 400.

Until recently, when the United States Supreme
Court made its determination Missouri v. McNeely, for
approximately twenty year®8ohling remained good law
in Wisconsin. Relying upon that law, officers p&sibly
obtained bloodin Operating While Intoxicated related
cases from defendants even when they refused tplgom
Id.

On April 17, 2013, however, the United States
Supreme Court effectively overrul&hling, holding instead
that although in some instances the dissipatioralobhol
from an arrestee’'s blood stream may constitute esig

circumstances, there is no categorical exigendystiingports a



forced blood draw in every case where an owi-relateestee
refuses to provide a blood samplelissouri v. McNeely, 133
S. Ct. 1552, 1563 (2013).

This drastic shift in the law, however, created
uncertainty for those cases pending whecNeely was
decided, because members of law enforcement, sgch a
Officer Ricci here, followed procedures developeadtomply
with Bohling at the time of the incident. Before those cases
concluded, howevenVicNeely dictated that those previously
acceptable procedures were no longer propdtcNeely, 133
S.Ct. 1552 (2013).

On December 26, 2014, clarifying this uncertairity
Wisconsin Supreme Court determined tN&dNeely applied
retroactively to those cases currently pendinlyleNeely was
being decided. Sate v. Foster, 2014 WI 131, T 8, 856
N.wW.2d 847, 851.

Perhaps more importantly, thEBoster Court also
determined that the good faith exception to thduskanary
rule applies to those cases which began whBehning was
still considered good law but which had not conelligvhen

McNeely was decidedFoster, 2014 WI 131, { 8.

10



As a result, the Wisconsin Supreme Court concluded
that blood draw evidence taken by officers prior the
McNeely law change should not be suppressed as long as law
enforcement acted “in objectively reasonable rekaon the
clear and settled precedent Bbhling in effectuating the
search and seizureld.

B. The trial court appropriately found that the
defendant refused to consent to the blood draw, and

the only reason he expressed for his refusal was

that he was not properly seated in the squad.

For purposes of this appeal, the oBbhling factor the
defendant-appellant has placed in contention isthérethe
arrestee presented a reasonable objection toalod draw.

In the present case, therefore, the context oftriaé
court’s findings is particularly significant. Jugldgdarrington
properly found that the defendant never told thecers that
he was refusing to allow his blood to be drawn heeahe
feared infection (29:6). The only reason the ddémt
presented to Officer Ricci for his refusal was thatwasn't
seat belted in the squad during transport (34:7).

Instead, reviewing the complete record, the

uncontroverted testimony of both Officer Ricci arie

defendant make it indisputable that the defendasitisned

11



risk of infection was not verbalized to any of thew

enforcement officers on scene, or at the time ef blood

draw, and it only materialized weeks later durin@tion

practice (29:6; 34).

Focusing on the only reason that the defendant
presented to the officer for his refusal, namebt the wasn’t
seat-belted in the back of the squad, this wasnmetsonable
basis for ignoring the Implied Consent Law, nor sloe
defendant claim it was.

Thus, the trial court properly found, for purposHs
Bohling, that the arrestee did not present to Officer Rany
objectively reasonable basis for his refusal.

C. Officer Ricci did not ignore the four-factor test in
Bohling, and therefore the trial court properly
determined that the officer reasonably relied in
good faith upon his knowledge of the binding legal
precedent in place on February 10, 2013.

Here, the defendant appears to claim the trial tcour
erred in failing to suppress the blood draw eviderecause
the defendant argues that the fourth criterioBohling was
ignored.

Unfortunately, however, both the defendant and the

trial court misunderstood this issu®y focusing, not on what

12



the defendant presented to the officer on the ofatiee blood
draw in way of a reason for his refusal, as thengienguage

of Bohling requires, but rather on what the officer asked or
did not ask of the defendant.Bohling, 173 Wis.2d at 534.
This analysis inappropriately shifts the burdennfrahe
defendant who properly must express himself in tagard,
instead to the officer, who would, in that casegkpected to
know information concealed within the mind of the
defendant.

While it is the state’s burden to show the factual
circumstances supporting an exigency to the warrant
requirement, Bohling specifically addresses the required
exigent circumstances which support a forced bldoav.
Bohling, 173 Wis. 2d 529, 533-534, 494 N.W.2d 399, 400;
Sate v. Payano-Roman, 2006 WI 47, 1 59, 290 Wis. 2d 380,
405-06, 714 N.W.2d 548, 561.

Analysis ofBohling reveals that the fourth criterion is
that “the arrestee presents no reasonable objettiothe
blood draw”. Bohling, 173 Wis. 2d 529, 533-534, 494
N.W.2d 399, 400.

Had the Wisconsin Supreme Court wanted the officer,

to not only consider the reasons the arrestee mseder

13



his/her refusal, but also to further inquire of #reestee if he/
she also has a previously undisclosed reasonaj@etimn to
the blood draw, surely the Court would have phrases
fourth criterion in that manner. Instead, it isd@nt from
Bohling that the arrestee, rather than the officer, must
himself/herself _present no reasonable objectionld.
Reaching any other conclusion on this issue not oohtorts
the clear language oBohling but would also impose an
impossible and unreasonable burden on law enfonceioe
be clairvoyant and know everything about a paracul
arrestee’s circumstances, which they have failedisclose
themselves.

Indeed, Bohling makes sense because were the
arresting officer burdened by having to ask thestge such a
leading question, without a doubt most arresteesldyomon
the spot, manufacture some medically based reasotihéir
refusal and thus circumvent the intenBuohling.

Once again, it's important to keep in perspectiveatv
the Bohling decision did and did not doBohling was meant
to facilitate the efficient collection of evidengeintoxicated

driving cases in light of the recognized dissipatad alcohol

14



in an arrestee’s blood streamohling, 173 Wis. 2d 529, 533,
494 N.W.2d 399, 400.

Bohling certainly did not make it legal to defy the
Implied Consent Law, encourage arrestees to manuéac
reasons for refusals, or otherwise shift the burteraw
enforcement to make a detailed inquiry about whg th
arrestee was ignoring the law by refusing.

Instead, the forth criteria dBohling was created to
recognize the limited circumstances in which a deéat
refuses to consent to a blood draw and clearlyesg@s an
objectively reasonable basis for his/her objecabrhe time
of the blood draw. Bohling, 173 Wis. 2d 529, 533-534, 494
N.W.2d 399, 400.

Again, applying common sense, the language of
Bohling indicates an officer may proceed to do a forceadblo
draw if the other three criteria are met and “threestee
presents no reasonable objection to the blood dr&ehling,
173 Wis. 2d 529, 533-534, 494 N.W.2d 399, 400. This
language presupposes that a reasonable object®rohlae
verbalized by the defendant so the officer is madare of it
at the time of the blood draw, in order for himrtake a

determination of whether he can or cannot proceed.

15



Therefore, the analysis is not, whether weeks or
months later an arrestee remembers that he may Hel/e
previously undisclosed reasonable excuse for hlieea
refusal, but rather did the arrestee, at the tifée blood
draw, tell the officer that he/she had a reasonabks for
refusing to want his/her blood drawn. Hencegsifust as
irrelevant now on review, as it was during the o
suppression motion, that the defendant apparerity dome
medically-based reason to object to the blood dratwmnever
verbalized the reason to Officer Ricci.

Indeed, in 2002, the Wisconsin Supreme Court made a
similar determination when it specifically analyzbeé fourth
Bohling criterion. State v. Krajewski, 2002 WI 97 | 49, 255
Wis. 2d 98, 125, 648 N.W.2d 385, 396. Krajewski, at the
time of his arrest the defendant explicitly regadstio take a
breath test, instead of the blood draw, becauséeaf of
needles. Sate v. Krajewski, 2002 WI 97 | 49. The
Wisconsin Supreme Court placed the burden squasaly
Krajewski, noting that “[tjhe record does not prei
evidence thaKrajewski, explained the reason for his alleged

fear”... 1d.

16



In reaching its ultimate determination that thedal
draw complied withBohling and thereby affirming the Court
of Appeals, in its reversal of the trial court’'sppuession of
the evidence, thKrajewski Court considere&ate v. Krause.
Sate v. Krajewski, 2002 WI 97 1150; 65.

In Sate v. Krause, the arrestee told law enforcement
he “did not believe in needles and that he didwentt to get
AIDS Satev. Krause, 168 Wis. 2d 578, 585, 484 N.W.2d

347, 349 (Ct. App. 1992).

In 2002, the Wisconsin Supreme Court discussed
Krause, noting, “The court of appeals correctly obsertreat
‘These isolated comments do not establish that $&asi“one
of the few who on grounds of fear, concern for treair
religious scruple might prefer some other mearnssiing.””

Satev. Krajewski, 2002 WI 97 {50.

As explained above, here the only reason the dafén
presented to Officer Ricci for his refusal was thatbelieved
his rights were violated, because the officer hatl seat-
belted him into the squad during the ride from sisene of
the stop to the Spooner ER (34:7). UnlikeKirajewski or

Krause, here at the time of the blood draw, the defendant

17



made no mention of a lear of needles. a prelerence for
another lest. much less a fear of inlection.

Therefore. as olficer complied with the fourth eriterion
set forth in Bohling. rather than ignoring it, because the
defendant presented no reasonable objection to the blood
draw at the time of the incident, the trial court properly found
that the good faith cxception applies. and the blood draw

evidence should not be suppressed.

CONCLUSION
For the reasons stated herein, the respondent
respectlully requests that this court affirm the trial court’s
decision not to suppress the blood draw evidence and the
defendant’s conviction,
Dated this 1* day of April. 2015.
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