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ISSUE PRESENTED FOR REVIEW

l. Was the evidence presented at trial sufficient
for the jury to have properly found Caffero
guilty of negligent handling of burning
material?

The jury found Caffero guilty of the charge.



POSITION ON ORAL ARGUMENT AND
PUBLICATION

The State agrees with Caffero that this case does
not warrant oral argument or publication of the @su
decision.

SUPPLEMENTAL STATEMENT OF FACTS

Facts additional to those presented in Caffero’s
brief will be set forth where necessary in the Argunt
section.

ARGUMENT

l. THE EVIDENCE ADDUCED AT
TRIAL WAS SUFFICIENT TO
SHOW CAFFERO NEGLIGENTLY
HANDLED BURNING MATERIAL

On June 11, 2013, a Marathon County jury found
Nathan Caffero guilty of two misdemeanor crimes.
Caffero now challenges the jury verdict for onetlodse
crimes, negligent handling of burning material, rane
contrary to Wisconsin Statute Section 941.10. Bhasute
creates a crime whenever a person “handles burning
material in a highly negligent manner.” Wis. Sté&t.
941.10. The statute itself further states that ufbing
material is handled in a highly negligent manner if
handled with criminal negligence under s. 939.2bmmer
circumstances in which the person should realiz¢ &
substantial and unreasonable risk of serious dan@age
another's property is created.”

The evidence presented at trial was sufficient to
show that Caffero negligently handled burning mater
(in this case, a lit stick of incense and a burniodet
paper roll) and that he did so in a highly negligmanner.
Caffero’s handling of the burning materials — hghting
and manipulation of the material and, ultimatelys h



decision to leave the stilllwarm and recently-kedll
material on the floor in a position where it ultiraky
burned through the floor and ignited a blaze — was
criminally negligent. The jury was properly instted by
the trial court regarding criminal negligence (ZBJ The
jury returned a guilty verdict, and this reasonahted
well-supported verdict should stand.

A. The standard of review is
extremely deferential to the
jury’s verdict

In his brief, Caffero asserts that the sole issare f
this appeal is the sufficiency of the evidence aeduat
trial in support of his conviction for negligentridling of
burning material. As this Court is aware, the bar f
overturning a jury verdict due to insufficient egitte is a
high one:

[l]n reviewing the sufficiency of the evidence
to support a conviction, an appellate court
may not substitute its judgment for that of the
trier of fact unless the evidence, viewed most
favorably to the state and the conviction, is so
lacking in probative value and force that no
trier of fact, acting reasonably, could have
found guilt beyond a reasonable doulbtany
possibility exists that the trier of fact could
have drawn the appropriate inferences from

the evidence adduced at trial to find the
requisite guilt, an appellate court may not
overturn a verdict even if it believes that the
trier of fact should not have found guilt based
on the evidence before it.

Sate v. Poellinger, 153 Wis. 2d 493, 507, 451
N.W.2d 752 (1990) (emphasis added and internatiaita



omitted). A reviewing court will “give great deference to
the determination of the trier of fact,” and “m@stamine
the record to find facts that support upholding jilng/'s
decision to convict."Sate v. Hayes, 2004 WI 80, 273
Wis. 2d 1, 25, 681 N.W.2d 203, 215.

B. Evidence supports the jury’s
finding that Caffero handled
burning material.

To find Caffero guilty of negligent handling of
burning material, the jury was required to find ttha
Caffero handled burning material. Wis. Stat. § 201.
Caffero attempts to claim that no evidence wasqntesl
that he handled the burning material (Caffero Baiel7.)
However, the evidence presented at trial was repigth
direct testimony and inferences to be drawn fromt th
testimony in support of the State’s assertion Maffero
handled burning material.

The trial court noted after the close of the State’
case that there was testimony that Caffero “didimdate
what has been testified as the cause of the f{89112.)
The jury heard evidence and testimony, including
Caffero’'s own words to law enforcement during the
investigation of this crime, that showed that Caffand
his girlfriend were burning incense in their battmoand
left that incense on a toilet paper roll (39:51-20; Ex.

1.)

The jury heard from Officer Hines about his
interview of Caffero. Hines indicated that Caffestated
that he and another person lit some incense thareyef
this incident (39:51-52.) Hines relayed to theyjtinat
Caffero admitted that he put water on the incensg a
toilet paper, but did not put a lot on it (39:5H)nes
stated that Caffero informed him the toilet papsl and
incense were both set on the floor (39:51.) Caftatmits
that when he returned to the bathroom later iretrening,



the toilet paper was warm (39:56.) Caffero adniitg he
didn't put enough water on the roll, and his gidird
admits that the roll must have still been on firestll
burning after her use of the incense and toiletepapll
ceased (20:Ex. 1.)

The jury also heard evidence that Caffero
attempted to avoid responsibility for his actioms this
case by changing his story to law enforcement. jling
heard that Caffero and his girlfriend provided nmdt
different explanations for how the fire started threir
apartment (39:80-81.) The first explanation prodide
directly from Caffero was that he and his girlfiewere
burning incense in their bathroom and left thakmse on
a toilet paper roll (39:51-52; 20: Ex. 1.) Caffero
specifically told Officer Hines that “we were bungi
incense and we left it on the toilet paper rolR0O{ Ex 1,
39:55.) Caffero himself specifically admits his
involvement in handling the burning material thguited
his apartment.

When Caffero began to worry that he may be
charged for his actions, his story began to chamgkhis
explanations to law enforcement began to differ. &X.

1; 39:57.) Caffero’s discussion of that concerng duns
concoction of an alternative explanation for whaid h
occurred, was captured on a squad video recordiag t
the jury was able to heand() The jury also heard
Caffero’s attempts to deflect blame: he attempteddim,
contrary to the evidence developed by investigatibrat
after water was placed on the toilet paper andnisegthe
material was placed on a stand nowhere near tlog flo
(39:80.) Caffero later even specifically deniedtttize
toilet paper was ever placed on the floor (39:&hajfero
later stated the paper and incense were on the diothe
time of the incident (39:83.) Finally, Caffero also
attempted to blame an electrical failure for theitign of
his apartment, honing in on a conversation he @agth
between fire investigators and law enforcement §39:
82.)



Taken together, Caffero’s initial admission to law
enforcement that he and his girlfriend (*we”) were
burning incense and that the incense was left twilet
paper roll (20: Ex 1, 39:55), combined with Cafferiater
attempts to deflect blame and responsibility, pievi
sufficient basis for the jury to find that Caffesofirst
explanation was the truth of what had occurred. jTing
could have, and likely did, find Caffero’s multiple
deflections and stories to be incredible, and fotvad his
initial response, in which he indicated that “wé’ the
incense, was the correct response. Caffero’s admiss
that he and his girlfriend were burning incensed an
Officer Hines’ testimony that Caffero and his gighd
had lit some incense that evening, when examinetkrun
the very high standard set forth Roellinger, shows that
the jury had sufficient evidence to find Cafferontlked
burning material.

C. Evidence supports the jury’s verdict
that Caffero created a risk of death or
great bodily harm or acted under
circumstances in which he should
have realized that a substantial and
unreasonable risk of serious damage
to another's property was created

To find Caffero guilty of negligent handling of
burning material, the jury was required to find ttha
Caffero handled burning material in a highly negfhg
manner. Wis. Stat. 8§ 941.10. Burning material indhed
in a highly negligent manner if the material is tiol
with criminal negligence or if the material is héeul
under circumstances in which the person shouldzesal
that a substantial and unreasonable risk of sedansage
to another’s property is creatdd.

Wisconsin Statute Section 939.25 defines criminal
negligence as “ordinary negligence to a high degree
consisting of conduct that the actor should reatizates
a substantial and unreasonable risk of death oatgre
bodily harm to another.” The risk created mube



considered great by the ordinary person, havingind

all the circumstances of the caseluding the seriousness
of the probable consequenceState v. Schutte, 2006 WI
App 135, 295 Wis. 2d 256, 27220 N.W.2d 469citing
Hart v. Sate, 75 Wis.2d 371, 383-84, 249 N.W.2d 810
(1977)). Courts use an objective standard to examin
criminal negligence, measuring a defendant’s ‘agsinst
whether a normally prudent person under the same
circumstances should reasonably have foreseen such
conduct exposed another to unreasonable risk agid hi
probability of bodily harm.Sate v. Barman, 183 Wis. 2d
180, 199515 N.W.2d 493Ct. App. 1994).

Officer Hines testified that Caffermformed him
that he and his girlfriend were burning incensethair
bathroom and left that incense on a toilet papér ro
(39:51-52; 20: Ex. 1.) Caffero admitted to Offid¢mes
that the incense and toilet paper roll were sethenfloor
of the bathroom (39:51.)

The trial court recapped the State’s evidence
accurately after Caffero’s motion for a directeddiet.
The court indicated that there was “testimony githeat it
appears a toilet paper roll was used, and theranveagsse
placed between it, and that incense was left bgr@in
some point during the night, and at some point, Mr.
Caffero attempted to put out that incense burning that
it rekindled.” (39:110-111.) The court further s@tthat it
“could be argued that having a toilet paper ratting on
fire and not tending to it would have the foreséeab
consequences of causing a fire.” (39:111.) Finatlhe
court indicated that there was testimony that Caffe
himself did manipulate the incense and toilet paper
(39:112))

The combination of Caffero manipulating or
handling burning material, that material rekindlirend
Caffero not properly tending to the rekindled miateall
created a substantial and unreasonable risk ot deat
great bodily harm to another, Wis. Stat. 8939.25q a
created circumstances in which he should havezeshli



that a substantial and unreasonable risk of sedansage
to another’s property was created, Wis. Stat. 81911

The apartment complex in question was a two-story
wood-framed apartment building with three units
(39:101.) The resident of the apartment directlyowe
Caffero’s apartment was present at the time of fitee
(39:114.) Detective Nathan Pauls indicated thatavi
burn pattern was identified in the bathroom area of
Caffero’'s apartment (39:71.) This pattern was ledat
directly between the toilet and bathtub where Qaffe
initially told law enforcement he had placed thg@gaand
incense (39:71-72.) Investigators observed a holéhe
floor that corresponded with the toilet paper edlit was
described (39:73.) Investigators testified to hedaynage
to the apartment complex (39:97) and indicated that
damage and patterns were consistent with the oligjimg
a burning toilet paper roll (39:99, 104-105.)

Caffero’s handling of the burning materials — his
lighting and manipulation of the material and, mkitely,
his decision to leave the still-warm (39:56) matkan the
floor in a position where it ultimately burned thgh the
floor and ignited a blaze — was criminally negligeHis
actions, manipulations, and decisions created stauotial
and unreasonable risk of death or great bodily harm
Caffero’'s neighbors, his qirlfriend, and his child.
Caffero’s actions, manipulations, and decisions tleda
burning incense stick and toilet paper roll igratirand
then created a situation where the still-warm aaplable
of rekindling material burned through the floor.ffeeo
should have realized the risk of lighting a sti¢krnzense,
leaving it on a roll of toilet paper, and then lemythe
recently-ignited roll of paper in the middle of atbroom
floor instead of submerged in water or placed amoa-
combustible surfacéAn ordinary person, having in mind
all the circumstances of the caseluding the seriousness
of the probable consequences, would have consideesd
risk of theseactions, manipulations, and decisions to be
great.



Additionally, Caffero’s actions, manipulations, and
decisions showed that Caffero handled the burning
material under circumstances in which the persaulsh
realize that a substantial and unreasonable rigenbus
damage to another’s property is created. Caffeaot®ons,
manipulations, and decisions led to a burning iseestick
and toilet paper roll igniting, and then createsitaation
where the still-warm and capable of rekindling mate
burned through the floor. Caffero should have reali
that lighting a stick of incense, leaving it onadl of toilet
paper, and then leaving the recently-ignited rélpaper
in the middle of a bathroom floor instead of subgeekin
water or placed on a non-combustible surface would
create a substantial and unreasonable risk of prope
damage.

CONCLUSION

Given the evidence adduced at trial and the high
burden associated with a challenge to sufficientyhe
evidence, the State respectfully requests that Gmart
affirm the jury’s verdict.

Dated this 148 day of November, 2014.
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State of Wisconsin

Marathon County District Attorneys Office
500 Forest Street

Wausau, WI 54403

(715) 261-1111

(715) 261-1110 (Fax)
michael.puerner@da.wi.gov




CERTIFICATION

| hereby certify that this brief conforms to thees
contained in Wis. Stat. 8§ 809.19(8)(b) and (c) doorief
produced with a proportional serif font. The ldngf this
brief is 2,757 words.

Dated this 18 day of November, 2014.

Michael Puerner
Assistant District Attorney

CERTIFICATE OF COMPLIANCE
WITH WIS. STAT. § (RULE) 809.19(12)
| hereby certify that:
| have submitted an electronic copy of this brief,
excluding the appendix, if any, which complies wikie
requirements of Wis. Stat. § (Rule) 809.19(12).

| further certify that:

This electronic brief is identical in content and
format to the printed form of the brief filed asthfs date.

A copy of this certificate has been served with th
paper copies of this brief filed with the court asetved
on all opposing parties.

Dated this 148 day of November, 2014.

Michael Puerner
Assistant District Attorney

-10 -





