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STATEMENT ASTO ORAL ARGUMENT AND PUBLICATION
The Plaintiff-Respondent believes that the writbelefs presented will
adequately present the relative positions of thiegsa and therefore, oral
argument is not requested. Publication is not &g because this is not a case

of substantial and continuing public interest.



STATEMENT OF THE CASE
The Statement of the Case and Statement of ths Fatuded in
defendant-appellant Lisa L. Dolajeck’s (Dolajeckigbare sufficient to frame the
issues presented for review. The State will inelady additional relevant facts in

the Argument section.

ARGUMENT

l. DEPUTY GALIPO HAD BOTH PROBALE CAUSE AND
REASONABLE SUSPICION FOR THE TRAFFIC STOP

A. Standard Of Review
The Wisconsin Supreme Court addressed the stafmlaad appellate
review of a traffic stop irtate v.Popke, 2009 WI 37, 317 Wis.2d 118, 765
N.W.2d 569 (2009) at 1 10.
1 10. Whether there is probable cause or reatomaispicion to
stop a vehicle is a question of constitutional .f&8&te v. Mitchell,
167 Wis. 2d 672, 684, 482 N.W.2d 364 (1992); Sate v. Williams,
2001 WI 21, 118, 241 Wis. 2d 631, 623 N.W.2d 106. A finding of
constitutional fact consists of the circuit coufitalings of historical
fact, which we review under the "clearly erronestsndard,” and
the application of these historical facts to cdosbnal principles,
which we review de novadd., 11 18-19.
B. Legal Principles
The Wisconsin Supreme Court addressed the legadiples of a law
enforcement stop of a motor vehicleSiate v.Popke, at  11.

1 11. "The temporary detention of individualsidgrthe stop of an
automobile by the police, even if only for a bngefriod and for a



limited purpose, constitutes a “seizure' of “pessaithin the

meaning of thé&-ourth Amendment.'State v. Gaulrapp, 207 Wis.

2d 600, 605, 558 N.W.2d 696 (Ct. App. 1996) (citinghhren v.

United Sates, 517 U.S. 806, 809-10 (1996)). An automobile stop

must not be unreasonable under the circumstaGeestapp, 207

Wis. 2d at 605 (citing Whren, 517 U.S. at 810). " A traffic stop is

generally reasonable if the officers have probablese to believe

that a traffic violation has occurred., or have grounds to

reasonably suspect a violation has been or widdrmemitted."

Gaulrapp, 207 Wis. 2d at 605 (citing Berkemer v. McCarty, 468

U.S. 420, 439, (1984);Terry v. Ohio, 392 U.S. 1, (1968)).

C. The Circuit Court’s Findings Of Fact

On February 4, 2014, the circuit court made thivahg findings of
evidentiary and historical fact at the conclusiémaw evidentiary hearing on
Defendant’s Motion to Dismiss. At 2:09 a.m. DepDignny S. Galipo (Galipo)
observed a “vehicle cross the centerline and sthikdog line, go back to the
centerline and then the fog line again”. (Motioeating Transcript at 50:9-13)
The court read into the record the language of @ism Statutes 8346.13 (3) and
stated “That’s not what happened here. There Waseadeviation. The vehicle
could be stopped for that violation alone”. (55)3-The court went on to find that

the vehicle was operating in a “serpentine pathl aas “a hazard to be out on the

roadway and is driving inattentively”. (51:7-13)

D. Probable Cause To Believe A Traffic Violation HadoOrred
The defendant’s brief argues that there was rasa®able suspicion to

believe that Dolajeck violated Wisconsin Statute$&13(1). Defendant’s



argument misses the point of the circuit courtlghgy that is that there was a
violation of Wisconsin Statutes §346.13(3).

346.13 (3) Notwithstanding sub. (2), when lanes have beerkeadar

or posted for traffic moving in a particular direct or at designated

speeds, the operator of a vehicle shall drive énléine designated.
The circuits court found that the vehicle crosdedidenter line, struck the fog line
and then when back to the centerline. (50:11-1B¢ dircuit court ’s finding of a
violation of 8346.13(3) was not clearly erronebus was supported by testimony
of Deputy Galipo. Galipo testified at the motiogahing that the vehicle first
caught his attention when it crossed the centerbiyn“About a foot”. (21:25 —
22:6) Galipo next observes the vehicle drift te tight and place both passenger
side tires on the white fog line. (22:11-15) Adtiog to Galipo the vehicle then
goes back to its left and crosses the center rablout half a foot. (22:20-24) As
the vehicle then drifts back toward the fog linepDty Galipo decides to initiate a

traffic stop and activates the squad lights. (2Bt§-Deputy Galipo had probable

cause to believe a violation of 346.13(3) had a@xlr

E. Reasonable Suspicion For A Traffic Stop
In Sate v.Popke, at I 11, the Court articulated that a stop is jEsifle if
an officer has grounds to “reasonably suspect latiom has been or will be
committed”. In the present case in addition tessnag the center line and driving
on the fog line, Deputy Galipo verified that the& was “approximately 2:09

a.m.. (21:22-24) When asked whether the initiaksing of the center line was a



jerky motion, a smooth action, or a drift, Galygsponded “A drift, like a drift”.
(22:7-10) Later in his testimony Galipo stated &nht drifts back again to the fog
line with a back and forth motion”. (23;6-7) Aftobserving Galipo’s testimony
live, the circuit court used the term “serpentiaghp to describe the drifting
pattern. (51.:7) As the circuit observed, the carabon of the time of day, the
lane violations and the serpentine drifting patisanse concern that there was an
impaired driver or someone falling asleep and anga hazard on the roadway.
The State asserts this combination creates a ralblsosuspicion for officer to

believe a traffic violation has or will occur.

Il. THERE WAS NO FAILURE TO PRESERVE
APPARENTLY EXCULPATORY EVIDENCE

A. Standard Of Review
As it relates to finding of facts, appellate cowpply a “clearly erroneous

standard. Stev.Popke, at  10.

B. Legal Principles Related To Failure To Preservelé&nce
In State v. Wolf, 2008 WI App 172, 11 7 & 8, 314 Wis.2d 748, 760\W\2d
183 (Ct.App. 2008) the Wisconsin Court of Appeal@dsed the legal standard
for a motion to dismiss based upon a failure &sprve exculpatory evidence.
1 7 When the State fails to preserve evideneed#iendant's right

to due process can be violated in either of two swveytate v.
Greenwold, 189 Wis. 2d 59, 67, 525 N.W.2d 294 (fpA1994)




(Greenwold II). The first is when police fail togserve evidence
"that might be expected to play a significant rolethe suspect's
defense." California v. Trombetta, 467 U.S. 4798 48984). To

satisfy this standard, the evidence must both: "@igssess an
exculpatory value that was apparent to those widochiatody of the
evidence . . . before the evidence was destroyadi,(2) . . . be of
such a nature that the defendant would be unableohti@in

comparable evidence by other reasonably availakei@ns" State v.
Oinas, 125 Wis. 2d 487, 490, 373 N.W.2d 463 (Ct.A§85).

1 8 The second way is when the State, actingthfhith, fails to
preserve evidence that is merely potentially usefuizona v.
Youngblood, 488 U.S. 51, 58 (1988); State v. Greddwl81 Wis.
2d 881, 884-85, 512 N.W.2d 237 (Ct.App. 1994) (Gvesld 1)
(adopting the federal Youngblood analysis). Thesddant has the
burden of proving bad faith, by showing the Stated with official
animus or made a conscious effort to suppress thderece.
Greenwold 11, 189 Wis. 2d at 69-70.

As stated inNolf, there are two ways that the failure to preservdesce
violates due process. The first requires thaethdence had apparent exculpatory
value to those who had custody of the evidencelzaidhe evidence was of a
nature that the defendant would be unable obtaimpenable evidence. The
second way requires the defendant to prove bau bgithe State.

C. The Circuit Court’s Findings Of Fact

On April 1, 2014, the circuit court issued a witieECISION AND
ORDER. (App. Pages 1-3) In the circuit court’'sidn under the heading of
“EACTS” the circuit court stated “It was not undifter Dolajeck had been arrested
and was placed in the back seat of the squad aab#puty Galipo noticed when
turning on his computer that the camera had nat begvated”. Under the

heading “CONCLUSION?" the court stated that “thiseanvolves merely the




failure to preserve potentially exculpatory evidehand “Deputy Galipo’s failure
to record the traffic stop and field sobriety tegtivas not an intentional act and
merely a human error”. Lastly, the circuit cowtihd that “There was no
evidence collected and held by the State”.
D. No Evidence Was Lost Or Destroyed

In the present case it is undisputed by eithely@art supported by
testimony at the suppression hearing and the DEINSAND ORDER of the
circuit court that no video was ever made of Dalkje driving and field sobriety
tests. The cases cited in the defendant’s brieéhadlve cases where law

enforcement possessed a piece of evidence and fadetain that evidence.

E. Observed Driving Was Not Apparently Exculpable
The State earlier in this brief guided this coorpbints in the testimony of
Deputy Galipo that establish reasonable suspianhpaobable cause for the stop.
It would be contrary to that the testimony and camtto the fact findings of the
circuit court that presided over the motion heatmgow find that the

observations if recorded would have created apggrexculpable evidence.

F. No Bad Faith By The State
The state asserted above that no evidence wasrldestroyed because no
evidence existed. However, for sake of argumentSiate will address the

“evidence” as if had at some point existed. Whadence that is merely



potentially exculpatory is destroyed or lost, duecess is not violated unless the
State acts in bad faith. The burden of establgbed faith is upon the defendant.
SeeWolf, at 18. The circuit court that presided ower inotion hearing
specifically found that the failure to record wasman error” and “not an

intentional act”.

CONCLUSION

Deputy Galipo had probable cause to believe tluddjBck violated
8346.13 (3). Deputy Galipo also had reasonablpisios to believe Dolajeck
was an impaired driver. Consequently the stoppvaper and not contrary to
law. The circuit court’s fact finding with regatal the stop were not unreasonable.
The failure to record was not intentional and theas no apparently exculpable
evidence to be recorded or preserved. The cicouitt’s fact finding regarding
evidence was not unreasonable. Dolajeck has feoledtablish there was
apparently exculpable evidence that could have pesserved, failed to establish
bad faith by the deputy or the State and faileéstablish that the circuit court’s
findings of fact were unreasonable or unsupporiethe evidence.

Respectfully submitted this 9%lay of November, 2014.

Douglass K. Jones

Calumet County Asst. District Attorney
Attorney for Plaintiff-Respondent
State Bar #1001559
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