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1. Reasonabl e Suspi ci on.

The response brief provided by the State sinply
attenpts to nmake the assunption that any novenment onto the
fog line or onto the center nedian is a basis for
reasonabl e suspicion. The deputy acted on a hunch in this
case. In addition, the deputy’s nenory is suspect in this
case. Deputy Galipo incorrectly testified that it was
clear out and there were no weather conditions, a key fact
to consider when evaluating the evidence and the crux of
Deputy Galipo’s testinmony that the State sinply anounts to
a vehicle noving in a lane of traffic on two occasions in
weat her conditions. When Deputy Galipo was asked on cross
exam nation the conditions he clearly testifies that “[i]t
was a clear evening.” [R 27 p.35 1.10]. This is after he
incorrectly states the route that he traveled imediately
upon encountering Ms. Dolajeck. [R27 p.34 1.5-9, R11 p. 4
& 12] Deputy Galipo testifies that he was about five car
l engths behind. [R 27 p.34 1.9-11] He then proceeds to
testify how he can tell Ms. Dol aj eck crossed the
centerline by the novenent of the vehicle. [R 27 p.36 |.1-
p.38 |.8]

Deputy Galipo testifies that he can see it under the



assunption that it is a clear evening, but as pointed out
before the weather conditions indicate that it was wet and
raining. [R 27 p. 49] Considering the fact that the deputy
failed to record this evidence using the squad canera and
failed to recognize the weather conditions at the tine he
was giving reasonable suspicion testinony it appears that
Deputy @Glipo was essentially manufacturing testinony to
overcome inchoate hunch. The State’s argunent is nerely
an assunption that the deputy had reasonabl e suspicion and
ignores other factors that erode the reasonable suspicion
ar gunent . The inaccuracies of the deputy’'s testinony
establishes that he had a hunch and therefore he had to
manuf act urer evidence of suspicion and that is why there is
no evidence of the vehicle activity and therefore Deputy
Glipo did not have reasonable suspicion and the case
shoul d be dism ssed. “An investigative stop cannot be based
on an “inchoate and unparticularized suspicion or ‘hunch’

" Terry v. Chio, 392 US 1, 27, 88 S C. 1868, 20
L. Ed. 2d 889 1968). The “Fourth Amendnment requires at |east
a mniml |evel of objective justification for making the
stop.” Illinois v. Wardlow, 528 U S 119, 120 S. C. 673,

676, 145 L.Ed.2d 570 (2000). State v. Fields, 2000 W App



218, T 21, 239 Ws. 2d 38, 47-48, 619 N.wW2d 279, 284.
2. Failure to Preserve Evidence.

G ven the current climte at the tine that this reply
is witten, nmeaning Ferguson and New York City where these
cities are now |looking to police body caneras to docunent
events, it is clear that there is a novenent to require
officers to provide recorded evidence to nmintain the
integrity of the system and the trust by the public in the
system This case denonstrates that this policy should be
advanced.

The testinony by Chief Deputy Bowe establishes that
the Sheriff’'s Departnment has a policy to record that Deputy
Glipo clearly violated in this case. [R 27 p.16 |.15-21]
Deputy Galipo appears to have elected to record only those
events that he was sure would provide incrimnating
evi dence. Is it a coincidence that the potentially
excul patory evidence that the fact finder would be able to
review in defense of Ms. Dolajeck was not recorded or is
it a choice by an officer notivated to increase OWN
convi ctions at t he expense of M s. Dol aj eck’ s
constitutional rights? In this case the deputy’s version

of why the canera was not activated is under suspicion and



is in violation of departnent policy. A precedent needs to
be set that if a departnent has a policy then it should be
followed to pronote the policy of recording excul patory
evidence and to maintain integrity in the enforcenent of
W sconsin | aws. Further, it is clear that Deputy Glipo
violated the policy in this case yet the State does not
make any reference to that in its brief.
3. CONCLUSI ON

This case should be dismssed as a result of the
State’s failure to prove reasonable suspicion over and
above an inchoate hunch. It should further be dism ssed as
a result of the deputy’'s failure to follow the departnent’s
policy to record excul patory evidence which equates to a

failure to preserve evidence.
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