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STATE OF WISCONSIN,
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Defendant-Respondent.

APPEAL FROM AN ORDER GRANTING SUPPRESSION OF EVINEE IN
EAU CLAIRE COUNTY CIRCUIT COURT
THE HONORABLE PAUL J. LENZ, PRESIDING

BRIEF OF PLAINTIFF-APPELLANT

ISSUE PRESENTED FOR REVIEW

DID OFFICER ROTH HAVE REASONABLE SUSPICION OR PROBAE
CAUSE TO JUSTIFY A TRAFFIC STOP OF THE VEHICLE DRBEN BY KIM
LERDAHL?

THE COURT DECIDED: No

STATEMENT OF ORAL ARGUMENT AND PUBLICATION

Oral argument should not be necessary for the pubiea of this appeal. It
is expected that the parties' legal briefs willlyfybresent and address the issue
presented for appeal. Additionally, the court'sisien need not be published

since it is anticipated that it will be controllbg existing case law.



STATEMENT OF FACTS

On July 21, 2014, a hearing was held on the defdfsddotion to
Suppress Fruits of an lllegal Arrest/Stop (11) wahieas filed on March 12, 2014
(5). At that hearing, Lerdahl’s attorney indicatiha@t she was only challenging
the basis for the traffic stop (11:15). Officer Bem Roth testified that while
working as an Eau Claire Police Officer on Octob@y 2013, she was sitting in
her squad car at Birch Street and Starr Avenueroinggtraffic at approximately
2:00 a.m. (11:8-9). She watched a vehicle padsomt of her location with all
three occupants turning and staring at her as ¢h&che went by (11:9). Officer
Roth thought this was suspicious behavior (11:21s?2she pulled out onto Birch
Street and traveled behind the vehicle, at whidhtpghe saw all three occupants
turn around and look at her again before the vehiatned into the Gordy’s
parking lot on Birch Street (11:9). Before the wedh pulled into the parking lot,
Officer Roth also observed what she believed ta Ipen-functioning high-mount
brake lamp on the pickup truck (11:10). OfficertiR@activated her emergency
lights as soon as the truck began turning rightt the Gordy’s parking lot (11:10).
The squad video was played for the court (11:10fficer Roth identified the
driver of the truck as Kim Lerdahl (11:12). Velsidlegistration records showed
that Lerdahl was driving a 1992 Chevrolet K1500kp truck (11:13). What
appeared to Officer Roth to be a non-functioninghhinount stop lamp was

actually a cargo lamp which is not activated by #pplication of brakes (11:24-



25). Chevrolet K1500 pickup trucks were not fagtequipped with high-mount
stop lamps until model year 1994 (11:28).

The court found that Officer Roth’s mistake in tiimg that the 1992
Chevrolet K1500 pickup truck driven by Kim Lerdakés equipped with a non-
functioning high-mount stop lamp was not reasondfile28) and granted the

defendant’s motion to suppress (11:29) and (12).

SRIMENT

THE COURT ERRED WHEN IT RULED THAT OFFICER ROTH DINOT
HAVE REASONABLE SUSPICION OR PROBABLE CAUSE FOR THE
TRAFFIC STOP OF THE VEHICLE DRIVEN BY KIM LERDAHL AD
GRANTED THE MOTION TO SUPPRESS EVIDENCE.

Standard of Review

When reviewing a motion to suppress, the appetiatet will uphold the

trial court’s findings of fact unless they are clgarroneous.Sate v. Fields, 239

Wis.2d 38, 619 N.W.2d 279 (Ct. App. 2000). The lmapion of constitutional
standards to the facts is a question of law whécHecided without deference to

the trial court. Sate v. Rutzinski, 2001 WI 22, Y12, 241 Wis.2d 729, 623 N.W.2d

516. The court reviewde novo whether the facts lead to reasonable suspicion.

Sate v. Young, 2006 WI 98, 1117, 294 Wis. 2d 1, 717 N.W. 2d 728imilarly, the

court examines the totality of the circumstanceslétermine whether probable

cause existsSate v. Lange, 2009 WI 49, 120, 317 Wis.2d 383, 766 N.W.2d 551.




Applicable Law

In order for an officer to lawfully conduct an irstgative stop, she must
have a reasonable suspicion that the driver of eormaehicle has committed an
offense.Rutzinski at §14. “The question of what constitutes realamess is a

common sense tes8&ate v. Anderson, 155 Wis. 2d 77, 83, 454 N.W. 2d 763, 766

(1990). What would a reasonable police officeisogmbly suspect in light of his
or her training and experience? Id. at 83-84, B5W. 2d 766. This common
sense approach strikes a balance between indivigiunzhcy and the societal
interest in allowing the police a reasonable scopaction in discharging their

responsibility.” Sate v. Waldner, 206 Wis. 2d 51, 56, 556 N.W. 2d 681, 684,

(1996). “The law of investigative stops allows ipel officers to stop a person
when they have less than probable cause. More@aice officers are not
required to rule out the possibility of innocenthbeior before initiating a brief

stop. Anderson, 155 Wis. 2d at 84, 454 N.W. 2d at 766Valdner, 206 Wis. 2d at

59, 556 N.W. 2d at 685. Reasonable suspicionrakpen whether an officer’s
suspicion is supported by “specific, articulabletéaand reasonable inferences
from those facts” indicating the individual comradtor is committing an offense.
Waldner , 206 Wis. 2d at 56, 556 N.W. 2d at 684. “In det@ing whether there is
probable cause, the court applies an objective dataln considering the
information available to the officer and the offisetraining and experience.”

Sate v. Lange, 2009 WI 49, 120, 317 Wis.2d 383, 766 N.W.2d 551.




When an officer relates the facts to a spedaffense, it must indeed be
an offense; a lawful stop cannot be predicated upanistake of law. Sate v.
Longcore, 226 Wis.2d 1, 594 N.W. 2d 412 (Ct. App. 1999)oweéver, courts will
decline to exclude evidence when the officer’'s datimistake is reasonable and

made in good faith.United Sates v. Cashman, 216 F.3d 582, 587 {7Cir. 2000)

(where the officer reasonably believed a crackhewindshield was long enough
to violate the statute, but it was not in fact, tiecer had probable cause to stop
for the traffic violation). Subsequent kmngcore, Wisconsin courts have upheld
stops where an officer’s belief regarding the faciés reasonable and there was no

mistake of law. See Sate v. Relerson, 334 Wis. 2d 146, 2011 WL1587124 (Ct.

App. 2011) (cited for its persuasive value, whefBcer misreads Reierson’s

license plate number)See also County of Sheboygan v. Bubolz, 334 Wis. 2d 147,

2011 WL 1271944 (Ct. App. 2011) (cited for its pesive value, where the
officer mistakenly believed a construction traffign was official).
Discussion
The evidence presented at the motion hearing regdhbt what appeared
to Officer Roth to be a non-functioning high-mogitap lamp was actually a cargo
lamp intended to illuminate the box of the truck,light which would not
illuminate automatically with the application ofralxes, but upon the turn of a

switch. Because of the appearance and locatiothisf lamp, Officer Roth



mistook it for a high-mount stop lamp that was matrking at the time brakes
were applied by the driver of the vehicle.

Because this was a mistake of fact rather thanstake of law, suppression
of the evidence based on the traffic stop wouldnag@propriate. Officer Roth’s
belief that the lamp was a non-functioning high-miostop lamp was reasonable,
although mistaken. This would compare favorablythe situation in which an
officer conducts a traffic stop of a vehicle aféeeing that the vehicle is registered
to a person whose operating privileges are revoéed,then finds after the stop
that the person driving the vehicle is not the seged owner. The traffic stop was
reasonable, even though the officer turned ouetwiong as to the identity of the

driver. See Sate v. Williams, 2002 WI App 306, 258 Wis. 2d 395, 655 N.W.2d

462.

In addition, Officer Roth observed all three ocaugaof the pickup truck
turn and stare at her as the vehicle passed bjobation, and turn around and
look at her again before turning into the Gordyarking lot, which raised her
suspicion that the occupants were deliberatelngyo avoid her (11:9-10, 21-22).
These facts combined with the time of day beingd2a0m. (11:9) would lead a
reasonable officer to believe a violation of lawdhaccurred or was occurring.
This was not addressed by the court in its ruling.

The court concluded that Officer Roth’s mistake wlibe factory installed

equipment on the pickup truck would only be reabtsaf she had training in



identifying the difference between a 1992 and a419®del of the Chevrolet 1500
pickup truck. The court’s conclusion would requibat Officer Roth know the
pickup truck to be a 1994 model instead of a 199%teh That conclusion

eliminates the possibility of a reasonable mistake.

CONCLUSION

In this case, Officer Roth had both rewdie suspicion and probable cause
for the traffic stop of the vehicle driven by Kinetdahl. For all the reasons cited,
the court’s Order Granting Suppression of Evidestuauld be reversed.

Dated this 17th day of November, 2014.

Respectfully submitted,

Meri C. Larson
Assistant District Attorney
State Bar No. 1006680

Eau Claire County Courthouse
721 Oxford Avenue
Eau Claire, WI 54703

Attorney for Plaintiff-Appellant
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