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l. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1) Whether the August 18, 2012 search of Ms. Kendra
Manlick’s vehicle was unlawful?
Trial Court Answered: No.
2) Whether trial counsel’s failure to argue WiscorStatute
8 961.571(1)b prejudiced Ms. Manlick’s case?
Trial Court Answered: No.
Il STATEMENT ON ORAL ARGUMENT AND PUBLICATION
The Respondent is requesting neither publicatianonal argument,
as this matter involves only the application of vegittled law to the facts
of the case
1. STATEMENT OF THE CASE
The State of Wisconsin, Respondent, concurs weghStatement
of the Case presented by Appellant, (hereinafterN¥anlick) and offers no

further information.



V. ARGUMENT

1)OFFICER RUCKER HAD PROBABLE CAUSE TO

SEARCH THE VEHICLE

The testimony produced at the August 13, 2013 mdtearing was
sufficient to confirm that Officer Rucker had pral& cause to search the
vehicle in question. The facts known to Officer Rercprior to the search
of the vehicle which supported the basis of probataluse for the search
included: a) the officer's knowledge of the usehgpodermic needles for
individuals using opiates b) the fact the hypodermeedles were not
maintained in a sterile environment and c) the flaat Officer Rucker had
knowledge of Ms. Manlick’s recent history of drugeu (A.App. 50). Ms.
Manlick has correctly argued that hypodermic needége explicitly
excluded as drug paraphernalia for criminal peesito apply pursuant to
Wis. Stat. 8§ 961.571(1)b; however in this case, ttiml court correctly
articulated sufficient facts to support the badiprobable cause to search
the vehicle stemming from the plain view exceptitsn the warrant
requirement.

The plain view exception to the warrant requirenisra well-settled

rule that notes that “objects such as weaponsootraband found in a



public place may be seized by the police withoutaarant. The seizure of
property in plain view involves no invasion of poy and is
presumptively reasonable, assuming that there @bgmle cause to
associate the property with criminal activity?ayton v. New York, 445
U.S. 573, 587 (1980). Probable cause is a flexibsemmon-sense
standard that requires that the facts availablntofficer would “warrant
a man of reasonable caution in the beli&drroll v. United Sates, 267
U.S. 132, 162 (1925), that certain items may betraband or stolen
property or useful of evidence of a crime; it does demand any showing
that such a belief be correct or more likely trbart false. Se@exas v.
Brown 460 US 730,742 (1983). All that is required is prdcttical,
nontechnical” probability that incriminating evidanis involved. See Id.
(citing Brinegar v. United Sates, 338 U.S. 160, 176 (1949)).

Moreover, inTexas v. Brown, the United States Supreme Court has
added that “particularized suspicion”, is equalpplicable to the probable

cause requirement, noting:

“The process does not deal with hard certainties with probabilities.
Long before the law of probabilities was articutht#s such, practical people
formulated certain common-sense conclusions abooiah behavior; jurors as
factfinders are permitted to do the same—and sdaaveenforcement officers.
Finally, the evidence thus collected but be seeah waighed not in terms of
library analysis by scholars, but as understoothbge versed in the field of law
enforcement.” See Id. Citindnited Satesv. Cortez, 449 U.S. 411, 418 (1981).



The facts underlyingexas v. Brown are uniquely similar to the facts
of this case. InTexas v. Brown, the United States Supreme Court found
that a search precipitated by an officer's obse&wabf a driver in a
vehicle remove a green balloon from his pocket evhil the driver’'s seat,
and drop the balloon to the vehicle’s floor, condairwith the observation
of a loose white powder, and small plastic vialed ahe officer's
knowledge of methods of drug trafficking was suéfid to warrant a
search of the vehicle. 460 U.S. 730, (1983). Ilis ttase, the type of
hypodermic needle, location of hypodermic needte @fficer Rucker’s
prior knowledge of Ms. Manlick’s drug involvemerit weigh in favor of
supporting probable cause to search the vehiclso Ahportant, is the
hypodermic needle in this case, like the ballooowger, and vials in
Texas v. Brown, is in and of itself not contraband, but is refilee of
possible drug-related activity. Like the officer Texas v. Brown, Officer
Rucker’'s knowledge of drug-related practices does operated in a
vacuum. That is to say, that Officer Rucker woulot mdequately be
performing his duties as law enforcement if he weressentially ignore
his knowledge of Ms. Manlick's prior drug affiliam and the

observations, such as the type of hypodermic nedéattation/storage of



the hypodermic needle, which are suggestive of mggarug-related
activity. For the aforementioned reasons, and thieasons noted by the
State at motion hearing, probable cause existedOfificer Rucker to
search the vehicle, and the trial court’s decisibauld be affirmed on this
issue. (See. R47; 22-24/ A. App. 42-44).

2) THE FAILURE OF TRIAL COUNSEL TO ARGUE. § 961.571(1)b
DID NOT PREJUDICE THE DEEFENDANT.

Trial defense counsel not arguing that hypodemeaiedles in and of
themselves are not drug paraphernalia pursuant S¥&. 8 961.571(1)b
would not have prejudiced the defendant because fut had already
been identified by the State, and defense, degpteintention to note this
as well, merely failed to reiterate what is the [§®ee R. 47;24/ R.51;27/
A. App. 44,81). At the time of defense questionitige State had already
elicited the facts and observations of Officer Rargckto support the
observation of the hypodermic needles, so to remaihis point would
have been cumulative presentation of evidence. [54€;10,11/ A. App
29,30). At motion hearing the defense placed emphasquestioning
Officer Rucker as to where he was at the time s2nked the hypodermic

needles, but omitted questioning pertaining to loigomic needles not



qualifying as drug paraphernalia. (R. 47:13-19/ pp/A33-39). This line of
guestioning, was aimed at addressing the requiresyfen car searches
from Arizona v. Gant, 556 U.S. 332 (2009and also whether Officer
Rucker was in a lawful location to observe the ldgymic needles, one of
the requirements for the plain view exception tglap (R.47;25-27/
A.App. 45-47). See alsBate v. Bies, 76 Wis. 2d 457, 251 N.W.2d 461,
(Wis. 1977).

Ms. Manlick argues that because defense coundatati argue that
hypodermic needles are not drug paraphernaliaecamibtion hearing, that
the court would have considered this issue diffdyer{App. Brief 8).
Whether the court may have considered the argudiffatent at the time
of the motion hearing is immaterial if the sameauosion that the search
of the vehicle was proper was reached. For pregutbcapply, the court
would have had to have reached a different cormhysiot necessary to
have had a different factors to consider in reaghims conclusion. For
these reasons, despite the State maintaining tiztcobunsel was not
ineffective, even if they were, no prejudice cowdply in this case
because the State correctly articulated that hymoideneedles are not

drug paraphernalia, and defense counsel elicitegraper range of



guestions and argument to explore whether the Ise@as proper within
the scope ofGant and Bies, and the trial court had this information
available for their consideration.

Moreover, if trial counsel is to be found inefieet and the
defendant was prejudiced as a result, this caskliijs an ongoing
concern of the State, pertaining to the ongoingtma of form motions
being used to generate evidentiary hearings. Thisoméled in this case
was conclusory in nature and did not make any eef® as to the
particular grounds why the evidence should be sgg@d, merely that the
search was unconstitutional. (See R. 18/ R AppSlich motions are
insufficient per Wis. Stat. § 971.30(2)(c), thajuees that a motion must
state with particularity the grounds for the motemd the order or relief
sought. One implication of a boilerplate motion glige is that these
motions on their face may not merit an evidentiagarind; however

common practice and judicial efficiency routinelyctdtes that courts

! SeeSatev. Velez, 224 Wis.2d 1, 589 N.w.2d 9, (Wis. 1999) whichamot'However, if
the motion does not allege sufficient facts, threust court has the discretion to deny the
motion without holding an evidentiary hearing ifiitds one of the following
circumstances: 1) the defendant failed to alledfcsent facts in his or her motion to
raise a question of fact; 2) the defendant predemtéy conclusory allegations; or 3) the
record conclusively demonstrates that the deferidartt entitled to relief.”, (citinggate

v. Bentley, 201 Wis.2d 303, 310-311, 548 N.W.2d50 (Wis. 199%6¢e alsdNelson v.

Sate, 54 Wis.2d 489, 195 N.W.2d 629 (Wis. 1972).



allow the motion hearings. Another implication, waHiis present in this

case, is that defense counsel could be found tmdféective where an

alternative point of suppression is not raisechatrhotion hearing, which
had not been referenced in the motion. If this wire case, then the
potential for defense to be ineffective would besant at the moment a
boilerplate suppression motion is filed and eacgitilmate theory of

suppression is not raised in the motion.

The State continues to urge trial courts to uplib&l requirements
for motions noted inNelson and Velez, and to not allow evidentiary
motions unless a motion is properly plead, as tethod ensures that a
motion hearing is tailored to the basis of the sapgion, the record is
supported with a motion that confirms that the deée has considered
grounds for suppression and has chosen a partigrdands to pursue, and
the defendant has proper and thorough represemtdtiothe absence of
this practice, the circumstance which is present Ineay arise again and
again. That is, where a motion to suppress is jgarsand litigated with a
specific approach as to the grounds for suppressama alternative

grounds for suppression is present, but not exiylichised, there remains



the potential for defense to be found ineffectind ¢he defendant’s rights
prejudiced as a result.

In this case, because defense counsel exploredssie of the
hypodermic needle not being drug paraphernalia hat preliminary
hearing, and examined and argued the facts sét &the motion hearing
in accordance with the law of plain view and vehidearches, this
methodology is reflective of an proper diligencetridl counsel, and trial
counsel should not be found ineffective. Moreovke, defendant’s rights
could not have been prejudiced because trial cdsnsethodology did
not fall below an objective standard of reasonaddernwithin the meaning
of Srickland v. Washington, 466 U.S. 668, 688 (1984). For these reasons,
this court could overturn the trial court's decrsithat trial counsel was
ineffective, or alternatively affirm that even ihey were ineffective the
defendant’s rights were not prejudiced as defewmsmsel’'s methodology
was reasonable.

V. CONCLUSION

For the reasons set forth above, Officer Rucker thedrequisite
probable cause to search the vehicle, and iffausd that trial counsel was

ineffective, the failure of trial counsel to argWés. Statute § 961.571(b)



did not prejudice Ms. Manlick’s case, as trial ceeli's methodology was

reasonable, and the trial court’s decision shoeldffirmed.

Dated at Fond du Lac, Wisconsin this 9th day ddr&ary, 2015

By:
Douglas R. Edelstein
WSBA No. 1070550
Attorney for the Respondent

VI.  CERTIFICATIONS

I hereby certify that this brief conforms to thees contained in
Wis. Stat. § 809.19(8)(b) and (c) for a brief apgendix produced with a
proportional serif font. The length of this briefl0 pages, 1803 words.

| further certify pursuant to Wis. Stat. § 809.18(1) that the text of
the electronic copy of the brief is identical te tlext of the paper copy of
the brief,other than the appendix material isnot included in the
electronic version.
| further certify that filed with this brief, eithes a separate
document or as a part of this brief, is an appetithk complies with s.
809.19(2)(a) and that contains, at a minimum: (tBlde of contents, (2)
the findings or opinion of the circuit court; ar®) portions of the record
essential to an understanding of the issues raiseldding oral or written
findings or decision showing the circuit court'ssening regarding these
issues.
| further certify that if this appeal is taken frartircuit court order or
judgment entered in a judicial review of an adntnaisve decision, the
appendix contains the findings of fact and concolasiof law, if any, and
final decision of the administrative agency.
| further certify that if the record is required layv to be confidential,
the portions of the record included in the appemdexreproduced using
first names and last initials instead of full namépersons, specifically
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including juveniles and parents of juveniles, wathotation that the
portions of the record have been so reproducedesepve confidentiality
and with appropriate references to the record.

| further certify that on the date of signatur@uited this brief to our
office station for first class US Mail Postage wdifixed and mailed to:

Clerk’s Office (10 copies)
Wisconsin Court of Appeals
110 East Main Street, Suite 215
P.O. Box 1688

Madison, WI 53701-1688

Atty. Jeffrey A. Main (3 copies)
404 W. Main St., Ste. 102
Oshkosh, WI 54901

Dated this 9th day of February, 2015 at Fond duy Wésconsin by:

Douglas R. Edelstein

Bar No. 1070550

Assistant District Attorney

Fond du Lac County, Wisconsin
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