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STATEMENT ON PUBLICATION

Plaintiff-Respondent (hereinafter “State”) agrédes this appeal, as a one-

judge appeal, does not qualify for publication.

STATEMENT ON ORAL ARGUMENT

The State stands ready to provide oral argumentldithe Court deem oral

argument to be necessary.

01/20/2015 6



STATE OF WISCONSIN - VS - Juan Francisco RosasaViv

STATEMENT OF THE CASE AND FACTS

On October 23, 2013, the State charged Juan Fcan8lssas Vivar, the
Defendant herein, with Operating a Motor Vehicleintoxicated as a second
offense in violation of Wis. Stat. § 346.63(1)(a)da8 346.65(2)(am)2 and
Operating with Prohibited Alcohol Concentrationaasecond offense in violation
of Wis. Stat. 8§ 346.63(1)(b) and 8§ 346.65(2)(am)e State filed an Amended
Complaint on October 31, 2013, which added a cantOperating While
Revoked. On November 21, 2013, the defendant fdeMotion to Suppress
arguing illegal arrest and detention of the Defendd@he Motion Hearing was
held on December 6, 2013.

Officer Rupprecht’s Testimony

At the Motion Hearing, Officer Joseph Rupprechitloé Waterloo Police
Department and the Defendant both gave testimomffyced Rupprecht testified
that he had been a law enforcement officer for bhttms and was trained at the
law enforcement academy at Blackhawk Technical €gell in Janesville,
Wisconsin. (Transcript of Motion Hearing Dated Deter 6, 2013, 4:13-23, 5:6-
7.) Officer Rupprecht stated that he completeddstedized field sobriety training
in August of 2013. (Trans 5:8-17.) Officer Ruppreskated that he works the
night shift full time. (Trans 6:12-14.)

Officer Rupprecht further testified that at approately 11:20 p.m. on
October 11, 2013, he was dispatched to 215 Frdmes in the City of Waterloo,

Jefferson County, Wisconsin, after a woman caledeport that her ex-husband
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had been knocking at her door. (Trans 6:16-25;37y1¢ did not take Officer
Rupprecht long to respond to the call. (Trans 2328:1-2.) As he turned onto
Frances Lane, Officer Rupprecht observed a maredrit of the trailer park.
(Trans 8:5-8.) The man was driving a red Pontiab wiblack hood. (Trans 8:5-8.)
Upon arrival at the residence, Officer Rupprechvkspwith the complainant,
Elida Peralta. (Trans 8:20-23.) Ms. Peralta toldic@f Rupprecht that her ex-
husband, Juan, knocked on her door and wantedkidotdner about a vehicle in
her driveway. (Trans 9:1-5, 18:11-20.) Ms. Pertdtd Officer Rupprecht that she
thought the conversation should occur the nextadal was late at night, and she
had been asleep. (Trans 9:1-10.) Ms. Peralta tdfete® Rupprecht she could
smell alcohol on Juan’s breath. (Trans 9:20-21rplRe also expressed concern
regarding Juan driving because she was not siner ison was in the vehicle, and
she believed Juan had been drinking. (Trans 10:1t8appeared to Officer
Rupprecht that Ms. Peralta believed that Juan wasdrunk to drive. (Trans
22:18-20.) Ms. Peralta told Officer Rupprecht tilatan was driving the red
Pontiac with the black hood that left when Offideupprecht arrived. (Trans
10:19-21.) Officer Rupprecht asked Ms. Peralta wheer ex-husband lived, and
she told him that Juan lived in one of the rentedms above Coach’s Alley.
(Trans 11:18-21.) After talking to Ms. Peralta fapproximately 5 minutes,
Officer Rupprecht responded to Juan’s residencachwivas approximately 2

minutes away. (Trans 11:14-16; 11:22-24; 12:1-4.)
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Officer Rupprecht testified that when he left Merd#ta’s home to find
Juan, Officer Rupprecht intended to convey Ms. REsawishes to Juan. (Trans.
29:12-25; 30:1-7.) Officer Rupprecht stated that th something that he does in
the course of his normal law enforcement dutiegarf$ 29:20-25; 30:1-7.) Officer
Rupprecht testified that he was also going to clueckhe welfare of Ms. Peralta’s
son, given her concerns that Juan may have beemglnvhile intoxicated with
the child in the vehicle. (Trans 30:19-25; 31:1Qfjicer Rupprecht stated that he
did not intend to investigate a possible drivinglesimtoxicated violation. (Trans.
30:8-18.)

Officer Rupprecht stated that he was in full umfom a marked squad
when he arrived at the parking lot of the Defendahbme and saw the red
Pontiac in the parking lot. (Trans 12:15-25; 13:1&fficer Rupprecht also saw a
man walking away from the Pontiac, who was weatimg same dark colored
clothing that Officer Rupprecht saw the driver bk tPontiac wearing when it
pulled out of the trailer park earlier. (Trans 1821.) Officer Rupprecht did not
turn on his lights or his siren but stopped hisashuiy the entrance to the
apartments above Coach’s Alley bar. (Trans 12:242%1, 20:7-9.) Officer
Rupprecht then called to the man, saying, “Juan,yoai come talk to me?” in an
authoritative tone of voice. (Trans 19:23-25; 202t-26:8-21.) The man, who was
later identified as Juan Francisco Rosas Vivar,Db&endant herein, came up to
the passenger side window of Officer Rupprecht'sasigcar. (Trans 13:12-25;

14:1-10.)
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As the Defendant leaned into the squad’s open pgsseside window to
talk to Officer Rupprecht, Officer Rupprecht smdlléhe odor of intoxicants
coming from the Defendant. (Trans 14:13-20.) OffiBeipprecht then shined his
flashlight in the direction of the Defendant and/ghat the Defendant’s eyes were
bloodshot. (Trans 14:21-22.) From that point, GffiRupprecht performed an
Operating While Under the Influence of an Intoxicawvestigation. (Trans 14:23-
25.)

The Defendant’s Testimony

The Defendant testified that, although he primasjyeaks Spanish, he
speaks some English. (Trans 40:3-6.) The Defendttéd that he understood
what Officer Rupprecht was asking him to do wheffid®f Rupprecht asked the
Defendant to talk to him. (Trans 40:7-13.) The Delfiant stated that he felt that he
was obligated to talk to Officer Rupprecht in tiparking lot. (Trans 38:19-24.)
Further testimony from the Defendant established @fficer Rupprecht was the
only Officer on scene, Officer Rupprecht did noawra gun or handcuff the
Defendant, and Officer Rupprecht only asked theeba#ant to talk to him one
time. (Trans 40:14-22.)

Circuit Court Ruling

After the court heard evidence at the Motion Hegritihe Circuit Court
denied the Defendant’s Motion to Suppress. (Tradsd415.) Judge Weston
found that Officer Rupprecht’'s testimony was crégliqTrans 43:22-24.) The

Court held: There was no stop, any action the Difahtook was voluntary, and
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there was nothing except tone of voice to sugdedtthe Defendant was not free
to walk away. (Trans 44:13-20.) Additionally, Judgéeston held that Officer
Rupprecht’'s “intention wasn't to conduct an invgation. It was to do what law
enforcement officers do when they receive calls andhplaints, which is to
respond and then take that information and do sungwith it.” (Trans 43:1-7.)
The Court also held that Officer Rupprecht had srable suspicion to stop the
Defendant and conduct an investigation for Opegativhile Intoxicated. (Trans
48:3-11.)

The Defense filed a Motion for Reconsideration @ct@mber 9, 2013. The
Motion had an Affidavit attached that was signedanyinvestigator, who stated
that she spoke to Elida Peralta. The investigatmrs that Ms. Peralta told her
that the Defendant called her on the phone, canmetdouse, and then knocked
on the door. The investigator stated that Ms. Redgnied telling the officer that
she opened the door or smelled “the odor of inenis” on the Defendant. At the
plea and sentencing hearing, Judge Weston madec@dran which she

acknowledged the Affidavit. However, Judge Westenidd the Motion.
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STATEMENT OF THE ISSUES

A. Was the interaction between Officer Rupprecht ahé Defendant a
“consensual encounter” such that Officer Ruppredidt not need to have
reasonable suspicion to request that the Defersgaatk with him?

B. If the interaction between Officer Rupprecht and Befendant was a seizure,
was Officer Rupprecht acting as a community carrtak

C. If the interaction between Officer Rupprecht and Befendant was a seizure,
did Officer Rupprecht have reasonable suspiciomefpuest that Defendant

speak with him?
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ARGUMENT

.  OFFICER RUPPRECHT DID NOT SEIZE THE DEFENDANT
WITHIN THE MEANING OF THE FOURTH AMENDMENT

A. Standard of Review

The Court of Appeals reviews the Circuit Court’'ssgtions of fact from a
motion to suppress under the clearly erroneouglatdnand reviews questions of
law from a motion to suppreske novo. County of Grant v. Vogt, 2014 WI 76,
17, 356 Wis. 2d 343, 850 N.W.2d 2583ting Sate v. Williams, 2002 WI 94, 17,
255 Wis. 2d 1, 646 N.W.2d 834 afthte v. Hess, 2010 WI 82, § 19, 327 Wis. 2d
524, 785 N.W.2d 579).

B. The Interaction between Officer Rupprecht and thefeBdant was a
Consensual Encounter.

This case is easily distinguished frdate v. Washington. 2005 WI App
123, 284 Wis. 2d 456, 700 N.W.2d 305, which thesddant cites in his brief. In
Washington, two officers were investigating an anonymous clammp that drug
sales and loitering were occurring outside of aamatouse in a high crime area;
one of the officers gave testimony at the motioarimg.1d. at 11 2, 7. The officer
was unable to provide much information regardirggdnonymous complaintee
id. at 7. He could not identify who made the complanhen the complaint was
made, the veracity of the complaint, or why the ptamant had reason to believe
that drug trafficking was occurring at the housk.The officer testified that when
he arrived at the residence, he recognized thendafd from prior contacts and

knew that the defendant had a prior drug arrestat 9 7. The officer further
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testified that when he saw the defendant in frdrthe house talking to two other
people, he intended to cite the defendant forrioite1d. at 9 3, 7.

When the squad car passed the residence, the detemwld the people he
was speaking with started to walk in different difens.ld. at § 7. The officers
found the defendant as he was walking, stopped $logiad, and the officer who
testified at the suppression hearing got taditThe officer was within two to three
feet of the defendant when he told the defendarstdp.ld. at 3. The officer
testified that the defendant stopped, but thatdéfendant, ““had the motion that
he wanted to run. | told him not to run; stand ¢héte continued to look nervous.
He wanted to run. At that point, I'm familiar tha¢ — what he may do. | drew my
weapon.” ld. The officer moved closer to the defendant, arddifendant put his
hands upld. When this occurred, the defendant threw a wadiicémnd the officer
pushed the defendant to the groultiat Y 3, 7. The officers discovered cocaine
in the washclothld. § 2. The court held that the defendant was selzgten he
initially stopped after the police commanded hindéoso.”ld. at 114-15.

In contrast, the initial complaint in this case eafrom a known citizen,
who made the complaint, in person, to Officer Regpt minutes before Officer
Rupprecht had contact with the Defendant. (Tra29-23; 11:14-16; 11.:22-24;
12:1-4.) When Officer Rupprecht saw the Defendastremained in the squad
car. (Trans 13:12-25; 14:1.) Rather than ordermegRefendant to “Stop!,” Officer
Rupprecht requested, “Juan, can you come talk &' rfe@ something similar) in

an authoritative tone. (Trans 19:23-25; 20:1-12828..). Officer Rupprecht did
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not approach the Defendant; instead, the Defendggroached the open
passenger’s side window of the squad car, whergpb&e to Officer Rupprecht
(Trans 13:12-25; 14:1.). Unlike the circumstanaedMashington, there was no
indication the Defendant intended to flee, as tieéeDdant did not put his hands
up, and Officer Rupprecht never pulled his guna(ibr40:14-22.)

The Defendant's argument that he was seized forrtFoAmendment
purposes the moment he submitted to Officer Ruppi®ecequest to speak with
him is not supported bin re Kelsey C.R., because that case does not address
whether the command given in that case led tozaus®ei 2001 WI 54, 243 Wis. 2d
422, 626 N.w.2d 777. IKelsey C.R,, two uniformed officers in an unmarked car
saw a young female sitting alone in a huddled mosinid-block at 7:40 p.m. in a
high-crime commercial area in Milwaukel@. at I 4. The officers stopped their
squad on the opposite side of the street from theng woman and asked her a
few questions including how old she was, where Isled, and what she was
doing.ld. at 5. The officers then told her to “stay pogfore making a U-turn to
be on the same side of the street as the IgiriThe girl fled.Id. Officers gave
chase, and after they caught the girl, continuetht¥estigate whether she was a
runaway.ld. 6. Eventually, after a pat down search, thieef§ found a handgun
in the girl's jeansld. at § 7.

The Supreme Court analyzed various points in theo@mer to establish
whether the police interaction with the girl wadoaled under the Fourth

Amendment. Se&elsey C.R., 2001 WI 54, {1 29-51. The court began its anslysi
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from the moment the officers told the girl to “stayt” and did not even examine
the officers’ initial encounter with the girl, presably because that part of the
encounter was consensu@e id. at  29. The court chose to apply Hhedari D.
standard for when a seizure occurs and determimadbiecause the girl did not
submit to the officer's show of authority, no sezwccurred until the officers
used physical force to catch her after the chaset I 33. Therefore, the court did
not determine if a seizure would have occurred éls€y had submitted to the
words, “Stay put,” which would have made that capglicable to this ca<e.
Furthermore, the Wisconsin Supreme Court has sthtgdvhen a person submits
to police authority, the proper test for whetheseaure occurred is the test under
United States v. Mendenhall, 446 U.S. 544, 100 S.Ct. 1870 (1980)ogt, 2014
WI 76, 1 30. Therefordn re Kelcey C.R. is not instructive for this issue.

More parallels to the Case before the court aradan County of Grant v.
Vogt. Vogt, 2014 WI 76. InVogt, an officer in a small town observed a vehicle
pull into an empty parking lot for a closed park@ecember 25, 2011 at 1:00 a.m.
2014 WI 76, 1 4. The officer did not observe amffic or law violations; the

activity simply struck the officer as suspiciold. The officer pulled his marked

Y In California v. Hodari D., 499 U.S. 621, 626, 111 S.Ct. 1547, 1550-51 (1,99&) Supreme Court held
that when physical force is absent in an encoumgéween law enforcement and citizen, a seizureinvith
the meaning of the Fourth Amendment is affectednvae individual submits to an officer’'s show of
authority to restrain the individual’s liberty.

% See Kelcey C.R,, 134, which states, “Even if we considered thiiaghexchange between the police and
Kelcey to be a seizure, it would be reasonable wutide community caretaker function.” The court’s
language supports the State’s position that norgé@tiation was made as to whether the officers amder
the girl to “stay put” constituted a seizure.

% The standard for whether a seizure occurred umdemdenhall is whether a reasonable person,
considering all the circumstances surrounding tlegdent, would have felt free to leawdendenhall, 446
U.S. at 554.
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squad behind the defendant's vehicle and parkedchowit turning on his
emergency lightsld. at { 6. The uniformed officer approached the atts/side
window (where the defendant was seated), rappeth@nvindow and motioned
for the defendant to roll the window dowldl. at § 7. The defendant rolled down
his window, and the officer asked the defendanttwleawas doingld. at 8. As
the defendant answered, the officer observed signgoxication.ld. The officer
then took the defendant's driver's license, turned his squad lights, and
conducted an operating while under the influeneestigation.ld. The Supreme
Court held the initial contact was not a seizurd,@consensual encountkd. at
39.

As the Court inVogt reasoned, a consensual encounter between a law
enforcement officer and a citizen does not impédiie Fourth Amendmentogt
2014 WI 76, { 19¢iting Sate v. Young, 2006 WI 98, 23, 294 Wis. 2d 1, 717
N.W.2d 729 andMendenhall, 446 U.S. at 544. An encounter between a law
enforcement officer and a citizen only becomesiause, “when the officer, by
means of physical force or show of authority, hassome way restrained the
liberty of a citizen,” so that, “in view of all dhe circumstances surrounding the
incident, a reasonable person would have belieratihe was not free to leave.”
Vogt, 2014 WI 76, § 20c¢iting Mendenhall, 466 U.S. at 552 (quoting@erry v.
Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868 (1968)). Factorssciered by the court in
determining whether a reasonable person would lhelvdree to leave include,

113

the threatening presence of several officers, thgplay of a weapon by an
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officer, some physical touching of the person @f ¢itizen, or the use of language
or tone of voice indicating that compliance witte tbfficer's request might be
compelled.”1d. at § 23quoting Mendenhall, 446 U.S. at 554). The Court, quoting
INS v. Delgado, 446 U.S. 210, 104 S.Ct. 1758 (1984), made cleat ‘tpolice
guestioning, by itself, is unlikely to result ifFaurth Amendment violation. While
most citizens will respond to a police request,fda that people do so, and do so
without being told they are free not to responddhaeliminates the consensual
nature of the responseld. at § 24 quoting Delgado, 466 U.S. at 216).

Like the officer inVogt, Officer Rupprecht saw a car parked in a public
parking lot. (Trans 12:15-21). However, unli{egt, the Defendant was not still in
his vehicle, and Officer Rupprecht did not pull bgguad behind the Defendant’'s
vehicle. (Trans 12:15-25; 13:1-10.) Instead, théebdant was walking towards
the building near the parking lot, and Officer Rigaght parked near the door to
that building, but did not block it. (Trans 12:18:23:1-10; 20:4-9.) Furthermore,
the Defendant’'s movements were not as restraineticg® of the defendant in
Vogt. The Defendant did not have a vehicle to contenti;wie only had to walk
into his home. In both cases, the Officers kepir tbguad lights off. (Trans 12:24-
25; 13:1, 8-10; 20:7-9.) Further, when Officer Riggit called out to the
Defendant by first name and asked to speak with, himvas no more of a
command than when the officerVWogt rapped on the defendant’s car window and
motioned for him to roll it down. Both officers wersimply trying to make

contact.See Vogt, 2014 WI 76, at { 43 and (Trans. 19:23-25; 20:12@8-21,
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29:12-19). Finally, the Defendant’s own behavior le&ning in through the
passenger side window of the squad to talk to &ffiRupprecht demonstrates the
Defendant’s willingness to answer Officer Rupprécinjuestions, even more so
than the act of rolling down the car window exlelitby the defendant Mogt.
(Trans 13:12-25; 14:1.) Then, like the factsMaigt, as Officer Rupprecht spoke
with the Defendant, he observed additional signshtafxication, which justified
Officer Rupprecht’s subsequent seizure of the Dadeh for the purpose of
conducting an investigation for operating whileoxitated. (Trans 14:19-22.)

. EVEN IF THIS COURT FINDS THAT A SEIZURE OCCURRED,
THE SEIZURE WAS REASONABLE BECAUSE OFFICER
RUPPRECHT WAS FUNCTIONING AS A COMMUNITY
CARETAKER WHEN HE MADE CONTACT WITH THE
DEFENDANT.

A. Community Caretaker Standard of Review and Law

The Court of Appeals reviews the Circuit Court’'segtions of fact from a
motion to suppress under the clearly erroneousdatdnand independently
reviews “whether an officer's community caretakeaundtion satisfies the
requirements of the Fourth Amendment and Articl8dction 11 of the federal and
state Constitutions.Sate v. Kramer, 2009 WI 14, { 16, 315 Wis. 2d 414, 759
N.W.2d 598 ¢itations omitted).

In Sate v. Anderson, 142 Wis. 2d 162, 169, 417 N.W.2d 411, 414 (1987),
the Wisconsin Court of Appeals created a three-stepto determine whether a
seizure conducted under the community caretakectifum is reasonable. The

court stated:
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We conclude that when a community caretaker functis asserted as
justification for the seizure of a person, theltdaurt must determine: (1) that a
seizure within the meaning of the fourth amendmieag occurred; (2) if so,
whether the police conduct was bona fide commueaigtaker activity; and (3)
if so, whether the public need and interest outtvetige intrusion upon the
privacy of the individual.

Id.

B. Officer Rupprecht was not Investigating, Detectiag,Trying to
Acquire Evidence of a Crime when He Made Contacdh whe
Defendant, Therefore, Officer Rupprecht was Actiag a
Community Caretaker at the Time the Defense Clans&izure
Occurred.

Regarding the first and second steps ofAhderson test, the State would
note that it expressly does not concede that auseinccurred when Officer
Rupprecht said, “Juan, can you come talk to me® $late maintains that the
Defendant was not seized until after Officer Rupptesmelled the odor of
intoxicants and saw that the Defendant had bloddskes after the Defendant
approached the squad and was talking to OfficerpRaght. If this Court agrees
that there was no seizure, there is no need tongduather into the analysis of the
community caretaker function. However, in the evibiait this Court holds that a
seizure occurred when Officer Rupprecht calledtouhe Defendant, the seizure
was reasonable because Officer Rupprecht was @mic as a community
caretaker when he made contact with the defendant.

The second prong of thenderson test is “whether the police conduct was
bona fide community caretaker activity.” 142 Wisl. & 169, 417 N.W.2d at 414.
In determining whether an officer was engaged irbama fide community

caretaker activity, the inquiry is whether the offi's actions were “totally
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divorced from the detection, investigation, or dsiwn of evidence relating to
the violation of a criminal statutelh re Kelcey C.R., 2001 WI 54,  34¢iting
Anderson, 142 Wis. 2d at 166, 417 N.W.2d 41dugting Cady v. Dombrowski,
413 U.S. 433, 441, 93 S.Ct. 2523 (1973). The stibgamotivation for the
officer's actions is not dispositive of whether tlo#ficer was engaged in a
community caretaker activitiKramer, 2009 WI 14,  30. The Court is to evaluate
the totality of the circumstances and determirf@nf objectively reasonable basis
for the community caretaker function is showid.

Officer Rupprecht testified that his intention w&s convey to the
Defendant that Elida Peralta did not want the Deden at the home and to check
if Ms. Peralta’s son was in the car with the intated Defendant. (Trans 29:12-
25; 30:1-7; 30:19-25.) Officer Rupprecht testifibat this is a sort of activity that
falls within his normal law-enforcement duties. gfis 29:20-25; 30:1-7.) The
Circuit Court found that Officer Rupprecht was dbéel when he testified he was
“doing what officers do,” and she found that, irctfaOfficer Rupprecht was
“doing what officers do.” (Trans 43:1-7.) While @#r Rupprecht might have
recognized that an Operating While Intoxicated stigation might be a result of
his contact with the Defendant, under a totalitythedf circumstances analysis, the
purpose of Officer Rupprecht’s contact with the &wfant had nothing to do with
the detection and investigation of criminal acyiviRather, his purpose was to

ensure the peace and safety of members the comymunit
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C. Any Privacy Intrusion was Justified because OffiBaipprecht used the
Least Intrusive Means Available to Carry Out His tibs as a
Community Caretaker

The third step of thénderson test is “whether the public need and interest
outweigh the intrusion upon the privacy of the wdiial.” 142 Wis. 2d at 169,
417 N.W.2d at 414. IrKelcey C.R, the court noted four relevant factors in
determining whether the public interest outweidtes private intrusion. 2001 WI

54, 9 36. These factors include:

(1) the degree of the public interest and the axgeof the situation; (2) the
attendant circumstances surrounding the seizuodydimg time, location, the
degree of overt authority and force displayed; \i#lether an automobile is
involved; and (4) the availability, feasibility amdfectiveness of alternatives to
the type of intrusion actually accomplished.

Id. (citing Anderson, 142 Wis. 2d at 169-70, 417 N.W.2d 411).

Regarding the first factor, the public interesGfficer Rupprecht speaking
to the Defendant was to avoid potential future tonfhat evening and to protect
a child. (Trans 29:12-25, 30:1-18.) A uniformed lawforcement officer telling
the Defendant not to return to Elida Peralta’sdeisce would likely have more of
a deterrent effect on the Defendant than Elidaigos request that the Defendant
leave her alone. Additionally, for the safety ofidal Peralta’s child, Officer
Rupprecht needed to determine that the child wasimoa vehicle with an
intoxicated driver.

Considering the circumstances surrounding the seiziiwas the middle of
the night when Officer Rupprecht pulled into theblw parking lot in his full
uniform and marked squad. (Trans 6:16-20; 11:1411&2-24; 12:1-4; 12:15-25;

13:1-5.) Officer Rupprecht was the only officertive only squad car on the scene.
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(Trans 40:14-22.) Officer Rupprecht did not tumlos squad’s emergency lights,
get out of his squad, or draw his gun. (Trans 1:22413:8-10; 20:7-9, 40:14-22.)
Officer Rupprecht said, in an authoritative ton#y&n, can you come talk to me?”
(Trans 19:23-25; 26:8-21.) This is a minimal shoivfarce. Additionally, this
interaction occurred in the public parking lot bétDefendant’'s apartment, which
Is a non-intimidating location. The circumstances@nding this seizure indicate
that a low level of force and authority was usedntake contact with the
Defendant and was done with a minimal amount otigibn into the Defendant’s
individual privacy. Therefore, the level of authigrimposed upon the Defendant
was commiserate with the level of public interestOfficer Rupprecht having
contact with the Defendant.

Courts also consider whether an automobile waslvedoin determining
whether the private intrusion was justified by theblic interest.In re Kelcey
C.R., 2001 WI 54, { 3&citation omitted). This case did not involve a traffic stop
in the traditional sense. Therefore, the automabileeption does not apply.

The final factor to evaluate is the availability afternatives to the
intrusion. ld. If there was an intrusion, it would be Officer gfuecht requesting,
in an authoritative tone, “Juan, can you come talkme.” In response, the
Defendant approached Officer Rupprecht's squacandr13:12-25; 14:1; 19:23-
25; 20:1-12; 26:8-21.) The Defendant being askealdtl to a nearby squad car to

speak to a police officer is a minimal intrusionjthwfew, less intrusive
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alternatives to ensure that Elida Peralta’s son saie and that the Defendant
would no longer bother Elida Peralta.

Thus, if a seizure occurred, the seizure was jadtifbecause Officer
Rupprecht was engaged the “bona fide” communiteteder activity of ensuring
that Ms. Peralta would no longer be bothered tigtithand that her son was safe.
If Officer Rupprecht intruded on the Defendant'svacy at all, it was when he
requested that the Defendant speak with him. (Tré&®23-25; 20:1-12; 26:8-21.)
Officer Rupprecht’'s intrusion on the Defendant'svacy was minimal enough
that the public interest justified the intrusiondahe Defendant’s privacy interests
did not outweigh the Officer’s right to requestsfgeak with him.

. IF OFFICER RUPPRECHT SEIZED THE DEFENDANT, HE HAD
REASONABLE SUSPICION TO DO SO.

A. Standard of Review

The Court of Appeals reviews the Circuit Court’'segtions of fact from a
motion to suppress under the clearly erroneougiatdnand reviews questions of
law from a motion to suppres®e novo. Sate v. Powers, 2004 WI App 143, 1 6,
275 Wis. 2d 456, 685 N.W.2d 868it{(ng State v. Williams, 2001 WI 21, | 18, 241
Wis. 2d 631, 623 N.W.2d 106).

B. Officer Rupprecht had Reasonable Suspicion to $fape Defendant for

the Crime of Operating While Intoxicated, Basedtlom Observations of a
Reliable Citizen Informant.

In Sate v. Powers, a store clerk called police, gave her name, apodned

that “an intoxicated man had come in to make pasgs at the store buying beer,
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a little outfit, and something else.” 2004 WI A@pt3, 1 2. The clerk further
reported that the man’s credit card was declined,e left saying he would come
back with moneyld. The clerk gave a description of the man’s truckl s
license plate numbend. An officer responded to the store’s location aedan to
watch the vehicle described by the cletk. at 3. Shortly thereafter, the
defendant came out of the store walking unsteatdlyying a case of beer and a
small item.Id. The officer activated his emergency lights aftee defendant
pulled onto the streetd. The defendant did not pull over immediatdig. The
officer had to turn his siren on twice before tredeshdant eventually stopped in
front of a restaurantd. The defendant challenged the stop arguing beaofficer
did not have reasonable suspicion to conduct agsiigative stop because the stop
was based on the tip of an unreliable witness wdmb Ititle or no knowledge of
whether he was intoxicateltl. at{ 5.

The court found that, based on the information pled by the clerk
combined with the officer's corroboration of thatfarmation, the officer had
reasonable suspicion to conduct the investigatmy. $d. at § 15. In reaching its
conclusion, the court determined that the officauld rely on the tip provided by
the store clerk, who would be considered a citigarmant. Id. at § 9 ¢iting
Sate v. Ssk, 2001 WI App 82, 1 8, 247 Wis. 2d 443, 634 N.W&d/ and
Williams, 2001 WI 21, | 35). In assessing the clerk’s bditg, the court noted
that the clerk put her anonymity at risk by givingr name and other identifying

information. Powers, 2004 WI App 143, 1 9citing Williams, 2001 WI 21, § 35
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andFlorida v. J.L., 529 U.S. 266, 276, 120 S.Ct. 1375 (2000)). Q@oddlliams
directly, the Court reasoned, “we view citizensambpurport to have witnessed a
crime as reliable, and allow the police to act adecmly, even though other
indicia of reliability have not yet been establidiie Powers, 2004 WI App 143, 1

9 (quoting Williams, 2001 WI 21, 1 36)Furthermore, because the officer was able
to independently verify some of the information \pded by the clerk before he
stopped the defendant, the court found that theesfhad reasonable suspicion to
conduct the stopld. at § 14.

The Powers Court found that the stop was supported by reddena
suspicion despite the fact that the store clerkndibobserve the defendant driving.
2004 WI App 143, 1 11. The Court observed that ¢legk made first-hand
observations of the defendant in which the defenheahibited one or more indicia
of intoxication including “odor of alcohol, slurrexpeech, glassy eyes, etc. .1d”
The court also observed that the clerk had an unatied view of the parking lot
and was able to observe the defendant enter amdhisxvehicle.ld. Finally, the
court noted that an officer can rely upon a layspais opinion that another person
Is intoxicated. 2004 WI App 143, T 18t{ng Sate v. Bailey, 54 Wis.2d 679, 685,
196 N.W.2d 664 (1972)).

Like the officer inPowers, Officer Rupprecht had reasonable suspicion to
interact with the Defendant based on informatioavgted by a known citizen
informant. Elida Peralta was a known citizen infarh (Trans 8:20-23.) She

reported to Officer Rupprecht that she was closrigh to the Defendant to smell
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his breath. (Trans 9:1-5; 9:20-21.) Like the clerlPowers, Elida Peralta was able
to make first hand observations of the Defendanwimch she observed one or
more indicia of intoxication. (Trans 9:20-25; 1®;122:18-20.) Ms. Peralta said
she could smell alcohol on the Defendant’s breatil, she expressed concern that
her son may be in the vehicle with the Defendamtarfs 10:1-8.) Officer
Rupprecht inferred that Ms. Peralta was concerhedefendant was too drunk to
safely drive. (Trans 9:20-25; 10:1-8; 22:18-20.)

Ms. Peralta also told Officer Rupprecht that thefeDdant left in his
vehicle when Officer Rupprecht arrived at her ho(fi@ans 10:17-21.) Therefore
the vehicle was not still parked at her home, hasvehicle was still in the parking
lot in Powers. Also, Ms. Peralta did not provide a license platenber, the way
the clerk did inPowers. However, Ms. Peralta did provide a vehicle dedmon
and told Officer Rupprecht where the Defendantdiv€lrans 10:19-21; 11:18-
21.)

Like the officer inPowers, Officer Rupprecht was also able to corroborate
some of the information provided by the citizenommhant before making contact
with the Defendant. Officer Rupprecht saw the viehibls. Peralta described
leaving the area of her home as he arrived. (TBBs3; 10:19-21; 12:15-21.)
Officer Rupprecht also saw the vehicle in the pagkot of the Defendant’s home.
(Trans 12:15-21.) Not only did Officer Rupprechtagnize this vehicle to be the
same vehicle that he saw leaving Ms. Peralta’sleesie, Officer Rupprecht also

noted that the man walking away from the vehiclaenvdark clothing like the
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driver of the vehicle he saw leaving Peralta’'s desce. (Trans 12:18-21.)
Furthermore, it was 11:30 at night, and the Defaha#as pounding on his ex-
wife’s door to discuss a vehicle in her drivewalans 6:13-23; 9:1-5.)

Officer Rupprecht was provided information from aliable citizen
informant who observed signs that the Defendantldgesh consuming alcohol and
observed the Defendant driving. Officer Rupprecbtraborated some of the
information from that informant. Therefore, thesiwas supported by reasonable
suspicion.

CONCLUSION

Considering the totality of the circumstances @unding the encounter
between Officer Rupprecht and the Defendant, theas no physical force or
show of authority by Officer Rupprecht restrainitige Defendant’s liberty that
would make a reasonable person feel he or she woiaBae to leave. Therefore,
the State maintains that no seizure under the Fdurtendment occurred, and the
encounter was a consensual encounter.

Should this Court find that a seizure occurrecgntithe seizure was
reasonable because Officer Rupprecht was functioagha community caretaker,
and if there was an intrusion, the intrusion wasimal and was justified by the
public interest of ensuring the safety of membénh® community.

Finally, any seizure of the Defendant was supporbyy reasonable
suspicion that the Defendant had committed the erioh Operating While

Intoxicated. Ms. Peralta, a reliable citizen infammty informed Officer Rupprecht
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that observed the Defendant may have consumed alcohs. Peralta also
informed Officer Rupprecht that she observed théebdant driving away from
her residence in a Red Pontiac with a black hookis Tobservation was
corroborated by Officer Rupprecht, who saw a RedtiBo with a black hood
leaving Ms. Peralta’s residence just as he wasviagri Officer Rupprecht
observed this same vehicle parked in a parkingolaiside the Defendant's
residence, and the man who was walking away framvéhicle was wearing dark
clothing similar to that of the man in the vehithat he saw leave Ms. Peralta’s
neighborhood. Based on the observations of both Resalta and Officer
Rupprecht, Officer Rupprecht had reasonable suspic conduct an investigative
stop of the Defendant for Operating While Intoxexht

For the reasons stated herein, the State respgctquests that this court
affirm the circuit court’s decision and deny thef®w@lant’'s request for reversal
and remand.

Dated this 28 day of January, 2015.
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