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ARGUMENT  
 
I. Brault’s Position Is Not Frivolous 
 

Brault bases his appeal on the “sufficiency of the 

evidence” standard which is not frivolous. This Court 

often is asked to review the sufficiency of the evidence, in 

doing so it “may not substitute [its] judgment for that of 

the trier of fact unless the evidence, viewed most 

favorably to the verdict, is so lacking in probative force 

and value that no trier of fact, acting reasonably, could 

have found guilt to a reasonable certainty based upon 

clear, satisfactory and convincing evidence. State v. 

Poellinger, 153 Wis. 2d 493, 507, 451 N.W.2d 752 

(1990). Certainly, the standard is a high one. But, merely 

because an Appellant challenges the sufficiency of the 

evidence does not make the appeal frivolous.  

a. Brault’s Position is based on the Sufficiency 
of the Evidence, not the Credibility of 
Witnesses. 

  

Counsel for the Village misstates Brault’s  

argument as a question of credibility. (Respondent’s 

Br. 9.) Yet, not one time in Appellant’s brief is there 

any mention of credibility. Whether the Village has 



2 
 

put forth sufficient evidence to support a conviction 

is something that this Court reviews under a de 

novo standard. State v. Booker, 2006 WI 79, ¶12, 

292 Wis. 2d 43, 717 N.W.2d 676. It is not frivolous 

for an Appellant to request a review of the evidence 

under a sufficiency standard.  

 Appellant contends that Judge Ehlke erred 

by placing emphasis on Officer Stage’s training and 

experience. (TR 29:10-15) Particularly given that 

Officer Stage seemed to “jump the gun” a bit when 

he came to a conclusion Brault was intoxicated 

before performing any Field Sobriety Tests.  

 (TR 12:1-4) Certainly, Counsel concedes there are 

other portions of Trial which might support a 

conclusion to the contrary of Brault’s position. 

Appellant provided a full copy of the transcripts – 

necessary to a determination as to whether the 

sufficiency of the evidence standard has been met. 

e.g. Lee v. LIRC,  202 Wis. 2d 558, 560, n.1,  550 

N.W.2d 449 (Ct. App. 1996). Counsel has not 

hidden the transcript or any facts which might be 

pertinent to this Court’s analysis. Should this 

Court find that appealing a verdict based on the 
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sufficiency of the evidence is frivolous because an 

Appellant questions one portion of the evidence 

provided then nearly all appeals so based become 

frivolous.  

 

 

CONCLUSION 

Brault’s position challenging the sufficiency of the 

evidence is not frivolous.  

Dated:   March 4, 2015.  

  WALSH LAW, LLC 
  Attorneys For the Defendant 
 
   
   
  _______________________________________ 
  Adam J. Walsh 
  State Bar No.: 1063077 
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so reproduced to preserve confidentiality and with 
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