RECEIVED
STATE OF WISCONSIN(Q2-27-2015

COURT OF APPEA %FEﬁ.ESSNCS?ﬁRT OF APPEALS

DISTRICT IV

Appeal No. 2014AP002601 CR
Dodge County Circuit Court Case No. 2013CT000398

STATE OF WISCONSIN,

Plaintiff-Respondent,
VS.

RICHARD S. FOLEY,

Defendant-Appellant.

ON APPEAL FROM THE JUDGEMENT OF CONVICTION AND THE
DECISION OF THE TRIAL COURT DENYING DEFENDANT-
APPELLANT’'S MOTION FOR SUPPRESSION OF EVIDENCE IN T HE
CIRCUIT COURT FOR DODGE COUNTY, THE HONORABLE STEVE N
G. BAUER PRESIDING

JAMES T. SEMPF
State Bar #1054891
Attorney for Plaintiff-Respondent

DODGE COUNTY DISTRICT ATTORNEY
Dodge County Justice Facility

210 W. Center Street, 3 Floor

Juneau, WI 53039

(920) 386-3610



TABLE OF CONTENTS

Page
TABLEOFAUTHORITIES. . . ... ... ... ........ I
STATEMENT ON ORAL ARGUMENT . . . . ... ... ... 1l
STATEMENT ON PUBLICATION . . . . ... ... ... ... ii
ARGUMENT . . . . . .. . . 1-10
CONCLUSION . . . . . .. 10-11
CERTIFICATION. . . . . . . . .. oo 12

CERTIFICATION OF ELECTRONICFILED . . . . . ... .. 13



TABLE OF AUTHORITIES

Cases

Federal Cases

Floridav. Royer, 460 U.S. 491,
103S.Ct. 1319, 75 L.E.2d 229 (1983)....c.vvvvvvireiiiiinnannnn, 879

Wisconsin Cases

Sate v. Babbitt, 188 Wis.2d 349,
525 N.W.2d 107 (Wis.App. 1994) ... i, 10

Satev. Goyer, 157 Wis.2d 532,
460 N.W.2d 424 (Wis.App. 1990)......coviiiiiiiiiiiiiiee e, 7

Sate v. Marten Hoye, 307 Wis.2d 67,
764 N.W.2d 498 (Wis.App. 2008)......cccviiiiiiiiii i e 6

Satev. Svanson, 164 Wis.2d 437,
A75 N\W.2d 148 (1991) .. v e e 6

Sate v. Sykes, 279 Wis.2d 742,
695 N.W.2d 277 (2005)......oieiieie i i e i ieiieeeeene a0 O

Satev. Wilkens, 159 Wis.2d 618,
465 N.W.2d 206 (Wis.App.1990).......cccviiiiriiiie e, 2,59

United States Constitution

Fourth AMeENAMENT ... e e e e e e e e e 1

Wisconsin Constitution

Article |, SECHON 1. oo e e e



STATEMENT ON ORAL ARGUMENT

The plaintiff-respondent does not request oral argument in this matter.

STATEMENT ON PUBLICATION

The plaintiff-respondent does not request the decision of this Court to be
published.



STANDARD OF REVIEW

Foley correctly states the standard of review gnldnief. Therefore, no further

discussion of this concept is necessary.

ARGUMENT

l. OFFICER YAHNKE'’S DECISION TO PLACE AN
UNCOOPERATIVE SUSPECT IN THE BACK OF A SQUAD
CAR FOR 32 MINUTES WAS REASONABLE UNDER THE
CIRCUMSTANCES AND DID NOT TRANSFORM A LAWFUL
DETENTION INTO AN ARREST

Foley begins his argument by discussing the Fomlendment to the
Constitution of the United States and the corredpanprovision in the Wisconsin
Constitution (Article I, Section 11). Foley thelaims that a traffic stop “is an
investigative detention that triggers the protediof the Fourth Amendment”, and
that a temporary detention during a traffic stopstitutes a seizure within the
meaning of the Fourth Amendment. (Foley’s brieTp. The State agrees with the
Foley’'s assertion that the Fourth Amendment pretextividuals from unlawful
seizures. The State also agrees with Foley's i@sgthat a traffic stop is an
investigative detention that triggers the protediof the Fourth Amendment and that
a temporary detention of an individual constitideseizure within the meaning of the
Fourth Amendment. The State will also stipulat thhen Officer Yahnke activated
her lights and siren, and when Foley stopped Higclein the driveway, in effect
submitting to the officer's show of authority, the was seized within the meaning of

the Fourth Amendment.



Foley then turns his attention to the legal statdiar an investigatory stop.
Once again, the State will stipulate that Foleysubke correct standard but omits a

crucial sentence from his brief. The correct ssadd

For the stop of a person to pass constitutionatenas investigatory, the detention must be
temporary and last no longer than is necessarife¢oteéhe purpose of the stop. Similarly, the
investigative methods employed should be the iaasisive means reasonably available to
verify or dispel the officer's suspicion in a shperiod of time. A hard and fast time limit
rule has been rejected. In assessing a detemtigqufposes of determining whether it was
too long in duration, a court must consider “whetthe police diligently pursued a means of
investigation that was likely to confirm or dispkeéir suspicions quickly, during which time

it is necessary to detain” the suspect. In makltiggassessment, courts “should not indulge
in unrealistic second-guessing.” In assessingentien's validity, courts must consider the “
‘totality of the circumstances-the whole picturédnécause the concept of reasonable
suspicion is not “ ‘readily, or even usefully, regd to a neat set of legal rulesTlie

manner in which a temporary detention of a suspect is created must be gauged by a standard

of reasonableness. Statev. Wilkens, 159 Wis.2d 618, 625-626, 465 N.W.2d 206 (Ct. App.
1990). (emphasis mine).

The test, thus, is a totality of the circumstartess. In assessing the totality of
the circumstances, the Court must consider whelieepolice diligently pursued the

investigation and should not engage in unrealssgmond guessing. The circumstances

of the stop and detention appear below.

On September 30, 2013, Officer Amy Yahnke obsetwed
motorcycles pass her location at about 10:20 iretlening. (R. 28:5). Officer
Yahnke believed the exhaust was loud, one of théghats was not functionable and
she estimated the speed of the motorcycles at 40img 25 mph zone. (R. 28: 6).
Officer Yahnke testified that when she activateddtpiad lights, the motorcycles did
not pull over. (R.28:6). Officer Yahnke then mated her siren and the motorcycles
did not pull over. (R.28:7). The motorcycles toned to travel down the roadway

until they arrived at Foley’s residence where tbeystop. (R.28:7). The officer was



later able to identify one operator as Foley amddather operator as Thompson.

(R.28:7).

Initially, as Yahnke approached both operatorsasked if she could see their
hands. (R.28:8). Thompson complied with the rejaad raised his hands while
Foley did not. (R.28:8). Yahnke then asked Fatetake his hands out of his pockets
a total of three times. (R.28:8). Foley’'s reattizas to quickly remove his hands
from his pockets and then put his hands back irt@ckets. (R.28:8). During this
initial encounter, Officer Yahnke noticed that Roseeyes were red and bloodshot,
she could smell an odor of intoxicants coming fimm, and his speech was slurred.

(R.28:8).

Yahnke then asked Foley if he’d been drinking aakk¥ responded by saying
no. (R.28:9). Yahnke asked Foley how many drimk$iad and Foley responded that
he didn’t have any drinks. (R.28:9). Yahnke askelky where Foley was coming
from. (R.28:9). Foley responded by saying tleaMas from “uptown”. (R.28:9).
Yahnke asked Foley what bars he was at in uptd®r28:9). Foley stated that he
was not at any bars. (R.28:9). Thompson thercatdd, in direct contradiction to

Foley, that they were at the two bars that werewpt (R.28:9).

When Yahnke began speaking with Thompson, Foleyrgited to leave the
scene by walking away from the officer and towaotel’s house. (R.28:10).
Yahnke asked Foley where Foley was going. (R:28:Fbley’s response was that he

was going into his house. (R.28:10). Yahnke &ty that he could not go into his



house until the traffic stop was completed. (RLR8: Yahnke walked after Foley

and indicated that “we stopped and we sat therd Bralight him back”. (R.28:10).

At this point Officer Johnson arrived on the sce(R.28:10). After Officer
Johnson arrived and Officer Jahnke brought Folek bieoley took off his coat and
threw it behind Foley’'s motorcycle. (R.28:10). rilyg this time Yahnke and Johnson
decided that they were going to place Foley inbihek of the squad car for safety
reasons and deal with Thompson. (R.28:11). Yalmmdkieated that while Thompson
was being cooperative, she had noticed similarssigrntoxication on Thompson and
so there would need to be OWI follow up with batdividuals. (R.28:11). Foley
was not handcuffed and was told by Yahnke thatyFeigs being detained in the back
of the squad car. (R.28:11). Yahnke told Fol&at the officers were going to
continue on with this part of the investigation dhen they were going to come back
and investigate his part. (R.28:11). At some pbinRoy, a third officer, came on

scene but it is not entirely clear from the recetden that occurred. (R.28:20).

Officer Johnson then runs Thompson through the Bebriety tests.
(R.28:12). Officer Yahnke is the backup officeselving the tests. (R.28:12).
Ultimately, Thompson is arrested for OWI. (R.29:1Zhompson is handcuffed and
placed in the back of Officer Johnson’s squad ¢Rr28:12). Once Thompson is
safely in the back of Johnson’s squad car, Yaheke@med to her squad car to and
transported Foley to the police station in orderdotinue the investigation with

respect to Foley. (R.28:12-13). Foley had beahernsquad car for approximately



thirty two minutes. (R.28:19). Yahnke indicatbditshe transported Foley to the
police department, about thirty seconds away, lsxthat was a more safer
environment. (R.28:13). Officer Yahnke indicathdt she made this decision due to
the fact that Foley tried to go into his house ngthe traffic stop and Foley’s
uncooperativeness. (R.28:13). When Foley isuébbthe squad card, Yahnke asked
him if he wanted to perform any of the field sobyitests. (R.28:14). Foley refused

the tests. (R.28:14). Foley was then placed ndbaffs and arrested. (R.28:14).

Under these circumstances, the actions by the td@reement officers were
reasonable. From the very start, Officer Yahnke faaed with an uncooperative
suspect. Foley did not pull over immediately desghe officer’s lights and siren.
Foley refused to take his hands out of his pocttespite numerous requests to do so
and then only did so for a short period of timet. oAe point, Foley tried to flee into
his home in order to terminate the encounter vighdfficer. Further, Officer Yahnke
noticed signs of intoxication on both parties whicade further investigation
necessary. For officer safety reasons, the offiosade the decision to place an
uncooperative Foley in the back of a squad carenthity investigating Thompson’s
suspected drunk driving. After Thompson was aegksYahnke continued the
investigation with respect to Foley. The officdiégently pursued their OWI

investigation involving two suspected drunk drivers

Foley, however, contends that this court shouldagegn the “unrealistic

second guessing” prohibited undéiikens. Foley believes that Yahnke could have



immediately transported an uncooperative Foleyéopolice station despite her
concerns for officer safety. (Foley’s brief p. 1ajhe Court should decline to engage
in this type of unrealistic second guessing. THie&’s actions were justified

because of Foley’s behavior.

The crux of Foley’s appeal, however, is that he aragsted without probable
cause when he was placed in the back of Yahnke&adsqar for thirty two minutes

minutes. (Foley’s brief p. 7). Foley contends tha

he could not go into his house, they told him he tvaing detained, and subsequently locked
him in the rear of a squad car for thirty-two mesiand transported him to the police
department. Based on the level of restraint, dmaif the custody, and diminished potential
for release, a reasonable person in Mr. Foley'#ipasvould have concluded that he was not
free to leave and under arrest. (Foley's brief1p.

In Wisconsin, the test of whether an individual baen placed under arrest is
“whether a reasonable person in the defendantisgos/ould have considered
himself or herself to be “in custody,” given thegdee of restraint under the
circumstancesate v. Marten-Hoye, 307 Wis.2d 671, 681, 764 N.W.2d 498
(Wis.App. 2008)State v. Swvanson, 164 Wis.2d 437, 448, 475 N.W.2d 148 (1991),
abrogated on other grounds &yte v. Sykes, 2005 WI 48, 279 Wis. 2d 742, 695
N.W.2d 277. The circumstances of the situatiatuiting what has been
communicated by the police officers, either byitherds or actions, shall be

controlling under the objective tedid. at 446 — 447.

In this case, Foley was told the following by i©ér Yahnke:

I told him we were just gonna detain him in thekbatthe squad car, continue on with this
part of the investigation, and then come back amdstigate his part. (R.28:11).
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The fact that Foley was not told he was under grbesg was only detained and
the fact that he was told exactly what was goingappen including that the officer
would be coming back to investigate Foley’s pait,iworks against Foley’s

contention that he was arrested when he was gheisquad car.

Foley argues that he was under arrest becausaé&W that he could not go
into his house until the investigation was completé~oley’s brief p. 11). Foley
does not provide any legal support for the propmsithat an individual being
detained during a traffic stop retains the righémder his home or he’s considered to
be arrested. This contention should be rejectdtbbesy does not have the right to
terminate the encounte&ate v. Goyer, 157 Wis.2d 532, 537, 460 N.W.2d 424

(Wis.App. 1990). From the Court’s decisionGoyer:

Goyer contends that he had the right to termindfie€d Gasse's investigation. We presume
his argument is founded upon the idea that sineénitial encounter was consensual and
since there was no probable cause to believe hedrathitted a crime, he was free to walk
away. We hold, however, that a person does notaldht duration of an initially consensual
encounter once that person becomes a valid suggdbtat point, the Terry rule applies. The
rule states that “an investigative detention mestdmporary and last no longer than is
necessary to effectuate the purpose of the skprida v. Royer, 460 U.S. 491, 500, 103
S.Ct. 1319, 1325, 75 L.Ed.2d 229 (1983). If a cobesition of all the circumstances shows
that the investigation has not been completedspesii does not have a right to terminate the
investigation.Id.

Officer Gasse's investigation of Goyer was nottieid when Goyer refused to follow Officer
Gasse's command to stop. Officer Gasse still hadswered questions about how the truck
had arrived at its location against the tree ang thh keys were in the ignition. Without any
evidence that someone else had put the keys igniteon or that someone else had driven
the truck into the tree, it was reasonable fordtffieer to stop the owner of the vehicle to ask
him these questions. While Goyer could have reftgeshswer Officer Gasse's questions, he
could not simply walk awayld at 537-538.

The state contends that Officer Gasse had the tagbttysically restrain Goyer in order to
continue the investigation. We agree. An officemaacts a Terry stop when there is not yet
probable cause to arrest a suspect. The right ke md erry stop would mean little if the
officer could not restrain a suspect who attemptsdlk away from the investigation. Id.



When Foley attempted to leave the area of theatdpwalk into his house,
Officer Yahnke’s investigation had not been comgaet Since Officer Yahnke’s
investigation had not been completed, Foley didhaoe the right to terminate the
investigation by fleeing into his house. Officeahfhke had every right to stop Foley.
The stop was not transformed into an arrest dé®ley’s desire to terminate the
encounter. A reasonable person in Foley’'s positioald not believe that he was

under arrest under these circumstances.

Foley’s last contention is that the duration of thiety two minute detention in
the back of the squad car transforms the invesbigatto an arrest. (Foley’s brief
p.11). Two cases, which Foley cites to in his dwief, refute his contention. For
instance, irFlorida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 8).98
the United States Supreme Court found that a fifteenute detention amounted to an

arrest.

By the time Royer was informed that the officersived to examine his luggage, he had
identified himself when approached by the officamsl had attempted to explain the
discrepancy between the name shown on his ideatiific and the name under which he had
purchased his ticket and identified his luggagee dfficers were not satisfied, for they
informed him they were narcotics agents and hasbreto believe that he was carrying
illegal drugs. They requested him to accompany ttethe police room. Royer went with
them. He found himself in a small room—a large etesequipped with a desk and two
chairs. He was alone with two police officers wigaia told him that they thought he was
carrying narcotics. He also found that the officarshout his consent, had retrieved his
checked luggage from the airlines. What had begum@nsensual inquiry in a public place
had escalated into an investigatory procedurepaliae interrogation room, where the police,
unsatisfied with previous explanations, soughtdficm their suspicions. The officers had
Royer's ticket, they had his identification, aneytinad seized his luggage. Royer was never
informed that he was free to board his plane iétvehose, and he reasonably believed that he
was being detained. At least as of that momentcangensual aspects of the encounter had
evaporated, and we cannot fault the Florida Cduftppeal for concluding thakerry v. Ohio



and the cases following it did not justify the rasit to which Royer was then subjected. As a
practical matter, Royer was under arré=tyer at 502-503.

However, inSate v. Wilkens, 159 Wis.2d 618, 465 N.W.2d 206 (Ct.
App.1990), in the context of an ineffective assis@of counsel analysis, the court

found that a detention for an hour and twenty neswtid not amount to an arrest.

Under the circumstances of this case, Wilkens'ndiete for an hour to an hour and twenty
minutes did not ripen into an illegal arrest. Tloéige were diligent in their crime
investigation by getting Parr's statement, findimg victim, E.E., calming her down, getting
her statement of the events and establishing leetitgl of the garage and her clothes within
the garage. They then immediately sent her todaresof the arrest for possible
identification. E.E.'s identification was immediaéamd Wilkens and Gilbert were then
arrested. This arrest was reasonable under tHéytatbthe circumstances in this case. Thus,
counsel was not ineffective in not attacking thest:\Wilkens at 628.

As the above case law demonstrates, it is notdheation of the custody” that
matters in the analysis but the circumstancesestiuation. In this situation, the
officers were not faced with a situation such aRayer or in Wilkens, with a single
individual, but were faced with the prospect ofastigating two individuals for
suspected OWI. They chose to place the uncooperaitiividual, Foley, in the back
of the squad car without handcuffs and told Folet he was being detained until the
investigation with Thompson was complete and tihey would continue the
investigation with Foley. During the thirty two mite wait, the officers were
investigating Thompson’s suspected drunk driviGmce Thompson had been
arrested and was in the back of another squadheamvestigation into Foley’s
potential drunk driving resumed. The fact thatdieation was thirty two minutes in

length does not transform a lawful detention imaualawful arrest. A reasonable



person in Foley’s position would not believe thatwas under arrest given the

circumstances.

Once Foley is transported to the police statiorpreenptly refused to perform
any field sobriety tests. An individual's refusalperform field sobriety tests may be
used as evidence of probable cause to arfeste v. Babbitt, 188 Wis.2d 349, 363,
525 N.W.2d 107 (Wis.App.1994). Foley’s refusaptrform field sobriety tests
along with the slurred speech, odor of intoxicaats] bloodshot and red eyes

provided ample probable cause for an arrest.
CONCLUSION

Under the circumstances of the case, a reasonatserpin Foley’s position
would not believe that he was under arrest atithe Foley was placed in the back of
the squad car. The officer’s decision to do so reasonable considering Foley’s
uncooperativeness and that Foley tried to fleehigdouse. The fact that Foley was
told he could not go into his house and the faat Foley spent thirty two minutes in
the back of the squad car do not transform Folieyigul detention into an unlawful
arrest since the officer had explained to Foley igawas simply being detained and
that the officer would be back to investigate F&gart of the incident after the
investigation into Thompson'’s portion was compleidée officer then acted in a
backup capacity during the investigation into Theorgs suspected drunk driving.
Once Thompson was under arrest, handcuffed, acégla the back seat of another

officer’s squad car, Foley was transported thiggands to the police station and let
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out of the squad car. Foley refused to do and Bebriety tests and was placed under
arrest and handcuffed. All the activity was lawfilhis Court should affirm the

ruling of the trial court denying Foley’s motiontiviregard to an illegal arrest.

Dated this 2% day of February, 2015,

James T. Sempf, #1054891
Dodge County ADA

Dodge County Courthouse
210 West Center Street
Juneau, WI, 53039

(920) 386 - 3610
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