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STATEMENT OF THE ISSUES

WHETHER THE EVIDENCE WAS SUFFICIENT FOR A RATIONAL
JURY TO FIND BEYOND A REASONABLE DOUBT THAT ETIENNE
INTENTIONALLY FAILED TO COMPLY WITH THE CONDITION O F
HIS BOND THAT HE NOT HAVE ANY CONTACT WITH PEGGY

JONES.

WHETHER ETIENNE'S CONVICTION VIOLATED HIS RIGHT TO DUE
PROCESS INSOFAR AS AN INDIVIDUAL CANNOT BE PUNISHED
FOR VIOLATING A NO-CONTACT CONDITION IF THE ENCOUNT ER

WAS UNAVOIDABLE OR ACCIDENTAL.



STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The state does not request oral argument. The brie fs
of the parties should adequately address the legal and
factual issues presented.

The State does not request publication. The first
issue presented is governed by Wis. Stat. § (Rule)
809.23(1)(b)2, which provides that publication is n ot

warranted when “[t]he issue asserted is whether the

evidence is sufficient to support the judgment and the
briefs show the evidence is sufficient.” The secon d issue
presented is governed by Wis. Stat. 8§ (Rule) 809.23 (D)(b)1,
which provides that publication is not warranted wh en
“[t]he issues involve no more than the application of well-

settled rules of law to a recurring fact situation.



STATEMENT OF THE CASE

Procedural Status of the Case

On July 10, 2014, after a jury trial, defendant-
appellant Lavarren D. Etienne was convicted of misd
bail jumping. (R41:1). On July 17, 2014, the Hono
John W. Markson, Circuit Court, Dane County, entere
judgment of conviction and sentenced Etienne to a |
of eight months. Id. On December 11, 2014, Etienn
an appeal of his judgment of conviction. 1 (R47:1).
Statement of Facts

On May 13, 2014, Etienne was charged with one count
battery, one count of resisting or obstructing an o
and one count of intimidating a victim. He was rel
bail with a condition that he not have any contact,
or indirect, with Peggy A. Jones. (R:34:1 at Ex. 5
May 21, 2014, Etienne was arrested for having conta
Jones. (R2:1-2). On May 22, 2014, Etienne was for
charged with one count of misdemeanor bail jumping.

As stated above, the misdemeanor bail jumping charg

arose from events occurring on May 21, 2014. Id.

! Neither of the two issues presented on appeal were raised by Etienne at the trial level.
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date, in the afternoon, City of Madison Police Offi
Alvarez was dispatched to Turbot Drive in Madison,
reference to a physical domestic incident involving
individuals fighting inside a car. (R53:123). The
where the incident was occurring belonged to Jones.
(R53:128).

When Officer Alvarez approached, he saw Jones stand
by the rear of the car and Etienne sitting inside t
(R53:124). Etienne then stepped out of Jones’ car
approached Officer Alvarez. (R53:124). Etienne to
Officer Alvarez there was no disturbance. (R53:124
Jones had been talking loudly on the phone, and Eti
explained to Officer Alvarez that this may have bee
reason for the report of a disturbance. (R53:124).

Officer Alvarez observed that Etienne appeared to
think he was going to jail, (R53:125), so he asked
if he had any open cases or was in violation of any
Id. Etienne answered no to these questions. Id.
Alvarez then asked Etienne if he would be willing t
the rear of the police car. (R53:125). Etienne st
that he was willing to do so and was placed in the

car. (R53:125).
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Officer Alvarez then spoke to Jones. Officer Alvar
explained that he was responding to a report of a
disturbance, with a woman kicking the car door. (R
8). Jones told Officer Alvarez that that it wouldn
any sense for her to kick the car door because it w
car, and she would not kick her own door. (R53:128

Officer Alvarez returned to the police squad. Etie
told Officer Alvarez that he thought he would be go
jail. (R53:125). Officer Alvarez then ran Etienne
information through the Circuit Court records and |
that Etienne had an open case with bail conditions
was not to have any contact with Jones. (R53:125-2
Etienne told Officer Alvarez that he knew he was pr

from having any contact with Jones. (R53:126).
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ARGUMENT

THE EVIDENCE WAS SUFFICIENT FOR A RATIONAL JURY TO
FIND BEYOND A REASONABLE DOUBT THAT ETIENNE
INTENTIONALLY FAILED TO COMPLY WITH THE CONDITION O F
HIS BOND THAT HE NOT HAVE ANY CONTACT WITH JONES.

Etienne contends the evidence was insufficient as a

matter of law for the jury to find him guilty of

misdemeanor bail jumping. His argument is that on May 21,
2014, he tried to avoid contact with Jones but she would
not leave him alone. However, Etienne’s argument i S

defeated by the law and facts of the case.

A. The standard for review of a challenge to the
sufficiency of the evidence to convict.

The standard for review of a challenge to the

sufficiency of the evidence to convict was discusse din
State v. Poellinger, 153 Wis. 2d 493, 451 N.W.2d 75 2
(1990):

[I]n reviewing the sufficiency of the evidence to
support a conviction, an appellate court may not
substitute its judgment for that of the trier of

fact unless the evidence, viewed most favorably
to the state and the conviction, is so lacking in
probative value and force that no trier of fact,
acting reasonably, could have found guilt beyond
a reasonable doubt. If any possibility exists

that the trier of fact could have drawn the
appropriate inferences from the evidence adduced



at trial to find the requisite guilt, an

appellate court may not overturn a verdict even

if it believes that the trier of fact should not

have found guilt based on the evidence before it.

Poellinger, 153 Wis. 2d 493, 507 (citation omitted)

The maintenance of this standard for review is vita

important. An appellate court does not sit as a ju
making findings of fact and applying the hypothesis
innocence rule de novo to the evidence presented at
Id., 505-06. “Itis not the role of an appellate c

do that.” Id., 506. Indeed, an appellate court “w
substitute its judgment for that of the trier of fa

the fact finder relied upon evidence that was inher
patently incredible—that kind of evidence which con
with the laws of nature or with fully-established o

conceded facts. State v. Tarantino, 157 Wis. 2d 19

458 N.W.2d 582 (Ct. App. 1990).
Additionally, the trier of fact is the sole arbiter
the credibility of witnesses and alone is charged w

duty of weighing the evidence. State v. Hahn, 221

670, 683, 586 N.W.2d 5 (Ct. App. 1998). When more
inference can reasonably be drawn from the evidence
inference which supports the trier of fact's verdic
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incredible as a matter of law. State v. Allbaugh,

2d 807, 809, 436 N.W.2d 898 (Ct. App. 1989). Itis
exclusively within the trier of fact's province to
which evidence is worthy of belief, which is not, a

resolve any conflicts in the evidence. State v. Wy

148 Wis.

decide
nd to

ss, 124

Wis. 2d 681, 693, 370 N.W.2d 745 (1985). The stand
review is the same whether the verdict is based on

or circumstantial evidence. Poellinger, 153 Wis. 2

497.

B. The elements of misdemeanor bail jumping.

Misdemeanor bail jumping is committed by any person

who, having been arrested for (or charged with) a
misdemeanor and released from custody on bond,
intentionally fails to comply with the terms of tha
Wis. Stat. 8 946.49(1). There are three elements t
offense: (1) the defendant was arrested for (or cha
with) a misdemeanor; (2) the defendant was released
custody on bond; and (3) the defendant intentionall
to comply with the terms of the bond. Wis. JI-Crim
1795.

A person intentionally failed to comply with the te

of the bond if the person “knew the terms of the bo
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knew that (his) (her) actions did not comply with t
terms.” Id. The trier of fact “cannot look into a
person’s mind to find intent or knowledge.” Id. R
“[i]ntent and knowledge must be found, if found at
from the defendant’s acts, words, and statements.”
The term "intentionally” means that the actor eithe
purpose to do the thing or cause the result specifi
is aware that his conduct is practically certain to

that result. Wis. Stat. § 939.23.

C. A rational jury could and did find Etienne guilt
misdemeanor bail jumping beyond a reasonable doubt.
When it is viewed most favorably to the state and t
conviction, the evidence is sufficient to show that
21, 2014, Etienne intentionally failed to comply wi
condition of his bond that he have no contact with
The jury's guilty verdict was a reasonable outcome.
Indeed, based upon the evidence, it was patently cl
Etienne violated the no-contact condition.
Etienne does not contend that the state failed to
prove the first two elements of misdemeanor bail ju
He concedes that the state proved beyond a reasonab

that (1) he was arrested for a misdemeanor and (2)
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released from custody on bond. What Etienne argues

no reasonable jury could have concluded that he
intentionally failed to comply with the condition o

bond that he not have any contact with Jones.

The law and facts of the case, however, show that a

reasonable jury could conclude that Etienne’s viola
his bond was intentional. As stated above, a perso
intentionally failed to comply with the terms of th

if he knew the terms of the bond and knew that his
did not comply with those terms. Wis. JI-Criminal
Etienne knew the term of his bond, specifically, th

have no contact with Jones. Etienne testified that

21, 2014, when Jones approached him, he told her “w

supposed to have contact with each other.” (R53:15
Etienne testified that he told Jones that he was on
monitoring, that there was a no-contact, and that h
going to jail if they had contact with one another.
(R53:151-52). He described to Jones that he could
go near her house because of his electronic monitor
device. (R53:150). Etienne further testified that
discussed the no-contact condition with his bail mo

supervisors. (R53:150-51). Given these facts, the
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could reasonably conclude that Etienne knew of the
contact provision.

Etienne also knew his actions did not comply with t
no-contact provision. A jury could reasonably reac
conclusion via either or both of the following two
reasonable inferences. Firstly, when Officer Alvar
made contact with Etienne, Etienne appeared to thin
going to jail. (R53:125). Shortly thereatfter, Eti
told Officer Alvarez that he believed he was going
(R53:125). A jury could reasonably infer from thes
that Etienne thought he was going to jail because h
his actions did not comply with his no-contact prov
and he had been caught in the act. Secondly, Etien
to Officer Alvarez when Officer Alvarez asked Etien
had any open cases or was in violation of any rules
(R53:125). A jury could reasonably infer from this
that Etienne knew his actions did not comply with h
contact provision, and hence he lied in a futile at
protect himself from being arrested. In sum, Etien
conduct and statements to Officer Alvarez made it c
that Etienne knew he had been caught in the act.

Additionally, as stated above, an act is intentiona

where the actor is aware that his conduct is practi
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certain to cause the result. Wis. Stat. § 939.23(3 ). By

piecing together several facts, a jury could reason ably
conclude that Etienne was aware that his conduct on May 21,
2014, was practically certain to cause him to be in contact
with Jones. The scene where the incident occurred was in
front of 2901 Turbot Drive in Madison, WI, 53713, | ocated
on the southwest side of the city and down the bloc k from
Jones’ residence. When Officer Alvarez approached the
scene on Turbot Drive, Jones was standing outside o f her
car. Etienne was sitting inside of Jones’ car. Et ienne
had apparently remained in Jones’ presence long eno ugh for
Jones to begin and end a telephone conversation in which
she became disruptive. Taken together, these facts could
lead a reasonable jury to conclude that Etienne was aware
his conduct was practically certain to result in hi m
contacting Jones: Etienne travelled across town, to a
location down the block from Jones’ residence, beca me

seated inside her car, with Jones in his immediate
vicinity, and remained present for a period of time while
she was standing outside the car.
Even more incriminating for Etienne, a jury could
reasonably conclude that Etienne and Jones had been in the

car together fighting. This conclusion is reasonab ly drawn

10



from the fact that the police had received a call a
individuals fighting inside a car. When the police
arrived, Etienne and Jones were present on the scen
Etienne sitting inside the car and Jones immediatel

outside of it.

Etienne and Jones both testified that they were nev

inside the car together. However, a reasonable jur
disbelieve this version of events. Etienne had rea
lie because it was against his penal interest to sa
been in the car with Jones. Jones had reason to li
because she was in a relationship with Etienne and
to protect him from getting in trouble. (R53: 64).
Finally, a reasonable jury could disbelieve Etienne
basic storyline that he tried to avoid Jones on May
2014. Etienne testified that he tried to walk away
Jones but she would not let him. However, this ver
events is defeated by two facts. First, Etienne en
inside of Jones’ car. If Etienne sought to avoid J
does not make sense that he was sitting inside her
Second, Etienne remained in Jones’ presence for a s
period of time, at least long enough for her to com

phone call. If Etienne sought to avoid Jones, it d
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make sense that he would hang around while she was

phone.

on the

Il. THE DEFENDANT’'S CONVICTION DID NOT VIOLATE HISRIGH T

TO DUE PROCESS

Etienne contends that his conviction violated his
right to due process. His argument is that a defen
cannot be punished for violating a no-contact condi
where the encounter was accidental or unavoidable,
his contact with Jones falls under this exception.
and the facts of the case show, however, that Etien

contact with Jones does not fall under this excepti

A. Legal principles

In support of his position, Etienne cites Arciniega
Freeman, 404 U.S. 4 (1971), as well as its progeny
3rd, 5th, 10th, and D.C. circuits. In Arciniega, t
defendant was placed on parole with a condition tha
associate with any ex-convicts. Arciniega, at 4.
defendant later had his parole revoked for working
same restaurant as two other ex-convicts. Id. The
held that the defendant’s conduct did not violate h
association condition because the condition not app

“incidental contacts between ex-convicts in the cou

12

dant

tion

and that

The law

ne’s

on.

in the
he

t he not
The

in the
court
iS non-
ly to

rse of



work on a legitimate job for a common employer.”
court reasoned that this exception to the non-assoc
condition was necessary because the hiring decision
defendant’s employer were beyond his control.
prohibit a parolee from associating with ex-convict
work for a common employer would, the court stated,
a parolee vulnerable to imprisonment whenever his e
willing to hire ex-convicts, hires more than one.”
Courts have routinely—and properly—cited Arciniega
support of the proposition that a non-association c
placed upon a parolee does not apply to encounters
accidental or unavoidable. For instance, in United
v. Loy, 237 F.3d 251 (3rd Cir. 2001), the court rev
challenge to a non-association condition prohibitin
parolee from having unsupervised contact with minor

Relying upon Arciniega and other supporting authori

(e.g., Birzon v. King, 469 F.2d 1241 (2d Cir.1972)), the

court held that the parolee’s condition did not ext
“accidental or unavoidable contact with children, s
might occur in public arenas.” Loy, 237 F.3d 251,

The approach taken in Arciniega and Loy is now sett
law, and for good reason. Loy, 237 F.3d 251, 269 (

point, it is well established that associational co
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do not extend to casual or chance meetings.”) Cour
frequently faced challenges to non-association cond
on the grounds that they are impractical and unwork
Typically, as in Arciniega and Loy, the non-associa
condition prohibits contact with a category of pers
(e.g., ex-convicts or minors). Courts have struggl
the fact that, where the condition prohibits contac
category or persons, “a defendant might be viewed a
violating his probation condition simply by being i
conventional places such as schools, shopping malls
churches, sporting events, or other social events.”

v. Martin, 171 Ariz. 159, 160, 829 P.2d 349 (Ct. Ap

1 1992). The judicial response to such concerns ha
generally been to recognize an exception to the non
associational condition for contact that is inciden

For instance, in United States v. Paul, 274 F.3d 15

Cir. Tex. 2001), the defendant challenged a conditi
prohibiting contact with minors. The defendant arg
the condition would prohibit him from visiting “a
restaurant [or] any retail establishment such as a
store or a department store” due to the possibility

might come into contact with minors. Paul, 274 F.3

165. The court rejected the defendant’s claim,
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interpreting the associational condition to include
exception for such chance encounters in public plac

Paul, 274 F.3d 155, 166.

B. Etienne’s contact with Jones does not fall und

scope of the exception

The present case does not fall under the scope of

Ar ci ni ega rule. First and foremost, Etienne’s contact with

Jones was not unavoidable or accidental. Etienne c
have avoided contact with Jones by not getting in h
and not staying in her presence while she talked on
phone. Etienne, upon seeing Jones, could have walk
More broadly, Etienne could have avoided the predic
encounter with Jones entirely by not travelling to
location down the street from Jones’ residence. In
Arciniega, the defendant’s interactions with fellow
convicts were unavoidable because he shared a commo
employer with the other ex-convicts. By contrast,
present case, Etienne had no occupational excuse fo

in Jones’ car and staying near her.

Additionally, Etienne’s contact with Jones was not

accidental. Quite the opposite: Etienne’s contact
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Jones was intentional. Etienne purposefully got in side
Jones’ car and chose to remain in her presence. As shown
in Section I, Etienne’s conduct was intentional in that he
knew that he could not have contact with Jones but he did
so anyway, and he was aware that his conduct was
practically certain to result in him being in conta ct with
Jones.

Secondly, the present case does not fall under the
scope of Arciniega because it involves a different type of
no-contact condition. See 1 Neil P. Cohen, The Law of
Probati on and Parol e §9.11, at 9-19(2ded.1999)(classifying
prohibitions against contact with a particular pers onasa
different type of condition than those against cont act with
a category of persons.) As stated above, in suppor t of his
position, Etienne cites Arciniega, as well as its p rogeny
in the 3rd, 5th, 10th, and D.C. circuits. All of t hese
cases involved conditions prohibiting contact with a
category of persons. See Arciniega, 404 U.S. 4 (no contact
with ex-convicts); Loy, 237 F.3d 251 (no contact wi th
minors) ; United States v. Mike, 632 F.3d 686, (10 M Cir.
N.M. 2011) (no contact with children); United State S V.

Paul, 274 F.3d 155 (5 ™ Cir. Tex. 2001) (no contact with

16



minors); United States v. Burroughs, 613 F.3d 233 (

Cir. 2010) (no contact with children). In the pres
case, the prohibition is against contact with a par
person rather than with a category of persons. Hen
main rationale behind the Arciniega rule, that a de
might be found guilty simply by being present in a

public place, is not present.
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CONCLUSION

Based on the reasons stated above, the Plaintiff-

Respondent requests that the decision of the trial court be
affirmed.

Dated this day of April, 2015, at Madison,
Wisconsin.

Respectfully submitted:

Diane L. Schlipper

Assistant District Attorney

Dane County, Wisconsin
Attorney for Plaintiff-Respondent
State Bar No. 1074150

215 South Hamilton Street
Dane County Courthouse, Room 3000
Madison, WI 53703
Telephone: (608)266-4211
E-Mail: Diane.Schlipper@da.wi.gov
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