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STATEMENT OF FACTS

The Plaintiff-Appellant Village of Chenequa
(“Willage”) relies on its Statement of Facts as set forth
in its brief in chief. 1In addition, the following facts
are pertinent to addressing Defendant-Respondent Schmalz’s
(“Schmalz”) claim that the Village has waived its right to
raise the community caretaker doctrine on appeal.

Schmalz filed a Motion to Suppress in the Circuit
Court on August 13, 2014 on the grounds that the Village
police officer lacked a reasonable suspicion to stop
Schmalz and that the officer’s stop was not justified by
the community caretaker doctrine (R 9; R-Ap. p. 1-11). 1In
fact, the majority of Schmalz’s Motion to Suppress is

devoted to addressing the application of the community




caretaker doctrine to the facts of the present matter. Id.
Therefore, the issue of the application of the community
caretaker doctrine to the facts of this case was before the
Circuit Court at the time of the October 13, 2014 hearing
on Schmalz’s motion.

During his testimony at the motion hearing, Village
Officer Johns testified that he observed Schmalz’s vehicle
traveling southbound on Highway C in the Village at an
unusually low speed and very near to the fog line in an
area with little to no shoulder. (R 15 6:8-7:7, 7:15-21,
8:13-16, 25:8-10; R-Ap. p. 6:8-7:7, 7:15-21, 8:13-16, 25:8-
10). Officer Johns testified that once behind Schmalz’s
vehicle, he observed a deer coming from the right side of
his field of vision toward the roadway. (R 15 9:3-7, R-Ap.
p. 9:3-7). Officer Johns stated that he had no trouble
seeing the deer as it approached the roadway or reacting to
its presence and approach. (R 15 9:15-17, 10:16-18; R-Ap.
p. 9:15-17, 10:16-18).

Officer Johns also testified that he observed the deer
travel in front of Schmalz’s vehicle, which then struck the
deer causing the deer to “spin helicopter into the roadway
into the northbound lane.” (R 15 9:7-10, 11:2-4; R-Ap. p.
9:7-10, 11:2-4). Officer Johns stated that he saw that

Schmalz did not stop upon striking the deer but only tapped




his brakes lightly just before impact. (R 15 9:10, 11:5-
10; R-Ap. p. 9:10, 11:5-10). Officer Johns testified that
he did not think this was “normal driving behavior to
strike an animal that’s as large as a deer and not at least
stop and check on your vehicle to make sure your vehicle is

safe to continue on.” (R 15 11:23-12:2; R~Ap. p. 11:23-

12:2). 1In Officer Johns’s experience, people report deer-
car collisions approximately 90% of the time. (R 15 19:19-
20:6). In this instance, the impact was such that the deer

was deceased in the northbound lane where it created a
traffic hazard. (R 15 26:24-27:3, R-Ap. p. 26:24-27:3).

Officer Johns testified that having observed Schmalz

fail to stop after striking the deer, he was unsure if
something was wrong with Schmalz. (R 15 24:5-14; R-Ap. p.
24:5-14) . Officer Johns testified that at the time he
didn’t know if Schmalz was impaired or having a medical |
condition like diabetic shock that may have contributed to
his lack of reaction to the deer. Id. Officer Johns
stated that he wondered if Schmalz even knew he struck a
deer. (R 15 24:12-14; R-Ap. p. 24:12-14). Officer Johns
said knew that he would not be able confirm if Schmalz was
having some kind of problem without making contact with
him. Id. Officer Johns also testified that he stopped the

vehicle to determine whether the operator was hurt or if




there was any damage to the wvehicle. (R 15 24:19-23; R-Ap.
p. 24:19-23).

During his closing argument at the motion hearing, the
Village prosecutor argued that, despite the fact that
Officer Johns had the time and ability to see and react to
the approcaching deer, Schmalz only tapped his brakes “at
the last minute, struck the deer and continued on.” (R 15
30:3-12; R-Ap. p. 30:3-12). The Village prosecutor further
argued that this was clearly not a collision that would
have escaped a driver’s notice. (R 15 30:15-17; R-Ap. p.
30:15-17). The Village prosecutor reiterated to the court
that Schmalz did not “stop to investigate either his
vehicle or the deer or the traffic hazard created by the
deer...” (R 15 30:17-19; R-Ap. p. 30:17-19). 1In rendering
its decision, the Circuit Court did not mention or rule on
any aspect of the application of the community caretaker
doctrine to the facts of this matter.

ARGUMENT

The Village has not waived its right to raise the
issue of the community caretaker doctrine on appeal. The
rule in Wisconsin is that in order to avoid waiver, an
issue must be sufficiently flagged for the trial court to
be made aware that a ruling i1s required on the issue.

Beacon Bowl, Inc. v. Wis. Elec. Power Co., 176 Wis.2d 740,




790, 501 N.W.2d 788 (1993) (citation omitted). 1Issues that
are raised and briefed or argued are not deemed abandoned.

See McGivern v. AMASA Lumber Co., 77 Wis.2d 241, 245, 252

N.W.2d 371, 373 (1977); State v. Ledger, 175 Wis.2d 116,

135, 499 N.W.2d 198 (Ct. App. 1993) (citation omitted).
Furthermore, this Court has the power to address issues
even if they are not preserved in circuit court. See

Northern States P. Co. v. Hunter Bd. Of Supv., 57 Wis.2d

118, 133, 203 N.W.2d 878 (1973); Stumpner v. Cutting, 2010

WI App 65, 11, 324 Wis.2d 820, 783 N.W.2d 874.

Schmalz’s motion to suppress in this case was based
largely on the community caretaker doctrine. In addition,
as descried herein, Officer Johns made several references
during his testimony to his concern that Schmalz may be in
need of assistance, medical or otherwise, particularly
after striking the deer and failing to react to the
collision. Officer Johns testified that he stopped
Schmalz’s vehicle to determine whether the operator was
hurt or if there was any damage to the vehicle. The
Village prosecutor also made reference during his closing
argument to Officer Johns’s concern that Schmalz may be in
need of assistance.

It i1s true, as Schmalz points out, that at the time of

the motion hearing before the Circuit Court, the Village




prosecutor stated that “the motion is just a stop motion.”
(R. 27:20-22; R-Ap. p. 27:20-22). There can exist,
however, more than one justification for a stop in any
particular case. The Village prosecutor’s statement does
not foreclose the Village from raising the community
caretaker doctrine on appeal.

CONCLUSION

Because the issue of the application of the community
caretaker doctrine to the facts of this case was before the
circuit court by virtue of Schmalz’ Motion to Suppress and
the Village’s presentation of its case, including the
testimony of Officer Johns, the Village did not waive its
right to raise the issue of the community caretaker
doctrine on appeal. Therefore, because Officer Johns’s
stop of Schmalz was justified by the community caretaker
doctrine, the Village of Chenequa respectfully requests
that this Court reverse the Circuit Court’s decision to
grant Schmalz’s motion to suppress and remand the case back
to the Circuit Court.

Alternatively, because Officer Johns possessed the
requisite reasonable suspicion to stop Schmalz, the Village
of Chenequa respectfully requests that this Court reverse

the Circuit Court’s clearly erroneous decision to grant




Schmalz’s motion to suppress for lack of reasonable
suspicion and remand the case back to the Circuit Court.

Respectfully submitted this 24™ day of March, 2015.
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