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Appeal No. 2015AP000331-CR
Circuit Court Case No. 2013CM000229

STATE OF WISCONSIN,
Plaintiff-Respondent,

V.

DANIEL SCOTT KLINKENBERG,

Defendant-Appellant.

APPEAL FROM THE CIRCUIT COURT FOR MONROE COUNTY, H
HONORABLE J. DAVID RICE PRESIDING

RESPONSE BRIEF OF PLAINTIFF-RESPONDENT

STATEMENT OF ISSUES

1. HAS THE DEFENDANT MET HIS BURDEN OF SHOWING
THAT THERE WAS A BREAKDWON IN THE
ADVERSERIAL PROCESS WHICH WOULD LEAD TO AN
UNDERMINING OF THE CONFIDENCE IN THE RESULT
OF THE TRIAL COURT PROCEEDING DUE TO HIS TRIAL
COUNSEL'S INEFFECTIVE ASSISTANCE:

Trial Court’s Position: No.

State’s Position: No.



2. WAS THE EVIDENCE INSUFFICIENT TO CONVICT THE
DEFENDANT BEYOND A REASONABLE DOUBT OF
MISDEMEANOR RETAIL THEFT AND WAS THE TRIAL
COURT “CLEARLY WRONG” TO DENY A DEFENSE
CHALLENGE TO THE SUFFICIENTY OF THE EVIDENCE
DURING THE TRIAL.

Trial Court’s Position: No.

State’s Position: No.

POSITION ON ORAL ARGUMENT AND PUBLICATION

Neither publication of this court’s opinion nor besaguments are necessary
in this case. The issues presented are adequaatgtgssed in the brief and under
the rules of appellate procedure, publication &f tiecision is likely not
appropriate under Wis. Stat. 8809.23

STATEMENT OF FACTS

The State does not have any substantial disagreeonadispute with the
facts as represented by appellant. A review oftridnescripts related to the events
in the present case essentially support the fapiesented by the appellant.

ARGUMENT

l. THE DEFENDANT HAS FAILED TO SHOW INEFFECTIVE
ASSISTANCE OF HIS TRIAL COUNSEL WHICH LED TO A
BREAKDOWN IN THE ADVERSERIAL PROCESS. THE
DEFENDANT HAS ALSO FAILED TO SHOW THAT THE
EVIDENCE AGAINST HIM WAS INSUFFICIENT FOR HIM TO
BE CONVICTED OF THE CRIME CHARGED AND
THEREFORE THE TRIAL COURT WAS NOT “CLEARLY
WRONG” IN DENYING THE DEFENDANT’S MOTION ON
THE SUFFICIENCY OF THE EVIDENCE.



The defendant has failed to show his trial cousgedrformance was deficient
because the defendant has failed to show the peasfure or lack of performance
of his trial counsel led to a breakdown in the adagal process to such a degree
that the result of the proceeding in the presese ezas rendered unreliable. In
this case, the defendant was on video during thamssion of his crime of theft
from the Sparta Wal-Mar{33:73, 76-77)Given the evidence against him was
strong and he has no other means to attempt tp@seaponsibility for his
criminal behavior, he has turned to blaming hisrakey for his convictionSee
Br. Def. App. The defendant has attempted to point to every nmrisstep or
mistake of his trial counsel and then argue thagehminor missteps or mistakes
were catastrophic to his defense. The defendargt albef this while ignoring the
fact that he was on video during much of the tirmeMas engaging in the criminal
behavior. The defendant claims that these minstakes made by his attorney
warrant overturning a lawfully achieved verdich d final last ditch effort to
overturn the lawfully gained conviction for therarnal behavior he engaged in,
the defendant also tries to push blame onto thegaod the Trial Court, claiming
there was not sufficient evidence to convict hird #mat the Trial Court was
“clearly wrong” to deny the defendant’'s motion tethto insufficiency of the
evidence. The defendant makes this claim dedpatéaict he was on video for
much of the criminal activity. Given the defendwaats on video for much of the
criminal behavior, given any mistake or ineffectiess did not cause any

breakdown in the adversarial process, and givere tivas more than enough
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evidence for the defendant to be found guilty wgasonable jury, the defendant’s
appeal should be denied.

A. RELEVANT CASE LAW AND STATUTORY
AUTHORITY

The Wisconsin Courts have acknowledged that irticgldo ineffective
assistance of trial counsel claims, the Wisconsindfitution affords no further
protections to defendants than the United Statesiotion.See State v. Pitsch
124 Wis. 2d 628, 369 N.W. 2.d 711 (1985). Bothdfatland State Courts have
found that the real question in reviewing the perfance of trial counsel is
whether there has been a breakdown in the adiedrpascess to such a degree
that the result of the proceeding is unreliaBigickland v. Washingto66 U.S.
668, 689, 104 S. Ct. 2052, 2065 (1984) Bitdch 124 Wis. 2d 628, 369 N.W.
2d 711 (1985). In other words, assuming all thieddant’s claims of ineffective
assistance are true, did the alleged ineffectivepesgudice the defendant so
severely that the subsequent result cannot bevedli® be reliable See
Strickland 466 U.S. 668, 104 S. Ct. 2052 (1984). A Counta&ad often should
make a determination as to prejudice before adiigesieficient performance of
trial counsel.ld. at 697, 2069.

When reviewing the performance of a trial attorreZourt must apply a
level of scrutiny which is highly deferential toetperformance of trial counsel.
Strickland v. Washingtod66 U.S. 668, 689, 104 S. Ct. 2052, 2065 (1984)s

high level of deference has been adopted by theMiggn Supreme Couibee



State v. Pitsch124 Wis. 2d 628, 636-37, 369 N.W.2d 711, 716 §)98lt is all

too tempting for a defendant to second-guess clsr@ssistance after conviction
or adverse sentence, and it is all too easy fauatcexamining counsel's defense
after it has proved unsuccessful, to concludedharticular act or omission of
counsel was unreasonabl&trickland v. Washingto@66 U.S. 668, 689, 104 S.

Ct. 2052, 2065, 80 L. Ed. 2d 674 (1984)

While the real question is whether there has bdameakdown in the
adversarial process to such a degree that thé ofghe proceeding is unreliable,
the Court inStrickland did create a two part test as a guideline inrdateng
whether trial counsel has been ineffecti8ze Stricklandd66 U.S. 668, 696, 104
S. Ct. 2052, 2069, (1984). This two part tesasgollows, “First, the defendant
must show that counsel's performance was deficieBecond, the defendant must
show that the deficient performance prejudiceddisiense.’ld. at 687, 2064.
Strategic decisions are not too be second guesBatause advocacy is an art
and not a science, and because the adversary syegeires deference to
counsel's informed decisions, strategic choiced tmeisespected in these
circumstances if they are based on professiongihpgoht.” Strickland v.

Washington466 U.S. 668, 681, 104 S. Ct. 2052, 2061, 80d..Zd 674 (1984)

When reviewing the verdict of the jury based @uticiency of the
evidence challenge, evidence must be look at ilighé most favorable to the

finding of guilt.



The test is not whether this court or any of theniers thereof are
convinced [of the defendant's guilt] beyond reabtmdoubt, but whether
this court can conclude the trier of facts couldirg reasonably, be so
convinced by evidence it had a right to believe acckept as true.... The
credibility of the witnesses and the weight of évedence is for the trier of
fact. In reviewing the evidence to challenge aifigdf fact, we view the
evidence in the light most favorable to the findiRgasonable inferences
drawn from the evidence can support a finding of &énd, if more than one
reasonable inference can be drawn from the evidéneenference which
supports the finding is the one that must be adbpte

State v. Poellinger153 Wis. 2d 493, 503-04, 451 N.W.2d 752, 756 (196€@hg
State v. Johnsol®5 Wis.2d at 147, 197 N.W.2d 76fyoting Bautista v. Staté3
Wis.2d 218, 223, 191 N.W.2d 725 (1971).

Reversal of a Trial Court’s decision on a motiolated to sufficiency of the

evidence is only appropriate if the Trial Courtakearly wrong.” State v. Leach

124 Wis. 2d 648, 370 N.W. 2d 240 (1985).

B. EVEN IF TRIAL COUNSEL'S PERFORMANCE WAS
DEFECIENT THERE WAS NO PREJUDICE TO THE
DEFENDANT AS ANY DEFECIENCY IN
PERFORMANCE DID NOT RESULT IN A
BREAKDOWN OF THE ADVERSERIAL PROCESS
There was not a breakdown in the adversarial psocethe defendant’s trial
because the alleged prejudice cited by the defértidmot have any effect on the
determinations of facts the jury needed to maksetisally, the issues for the jury

in the present case were, 1. Is Daniel Klinkenlbleegoerson on the video and 2.

Did the person on the video commit the crime al®jeThe defendant essentially

! Obviously the State acknowledges these were ealitiect questions asked to the jury in jury
instructions. However, the State asserts thesessugs are the two issues which from a practical
point of view were in contention.



argues that his trial counsel was ineffective beedus trial counsel’s failures
caused significant damage to the defendant’s dtigidnd the defendant asserts
his credibility was essential to his defense. dbkiendant asserts his credibility
was essential to his defense despite there beidga for the jury to judge for
themselves whether he was the person committingrthees. Given the
importance and reliability of the video in the mescase, any deficient
performance by trial counsel did not lead to a kdesvn in the adversarial
process.
i. THE DEFENDANT’'S CREDIBILITY DID NOT

AFFECT THE JURY’S VERDICT THEREFORE ANY

DAMAGE TO HIS CREDIBLITY FROM ALLEGED

INEFFECTIVE ASSISTANCE DID NOT PREJUDICE

THE DEFENDANT AND CERTAINLY DID NOT LEAD

TO A BREAKDOWN IN THE ADVERSERIAL

PROCESS

The defendant attempts to draw attention away tf@wvideo from the time of

the commission of the crime by asserting that sgpdrom the issue for the jury
of “Did the person in the video steal anything frivial-Mart,” was an equally
important issue of “Is the defendant credibl&&e Br. Def. Applhe defendant
claims that this is an equally important issue bseéhis defense was “I didn't do
it,” and his credibility was essential to that defe.See id. However, given the
existence of the video in the present case, thendeit over exaggerates the
importance of his credibility to his defense. Whihe State would acknowledge

credibility is part of any defense of “| didn’t dy’ when there is a video showing

the defendant during the commission of the crifne ,defense of “that’'s not me on

7



the video,” is probably not the most effective &gy. However, such poor
strategy does not constitute ineffective assistafceunsel.

The defendant likely would have gained more grooad he asserted a defense
of “that’s me on the video but | didn’t steal anyih.” The defendant seems to
acknowledge as much. In his brief, the defendekn@wledges that most difficult
issue for the jury was likely not “Is the defend#re person on the video?”, but
rather, did the person on the video actually stegthing from the Sparta Wal-
Mart? Yet the defendant fails to acknowledge thatreal damage to his
credibility was done not by anything his trial ceehdid or did not do, but rather
was done by the defendant taking the stand andmtghg was the person in the
video. The defendant damaged his own credibilityuich a degree that any
alleged ineffective assistance by his trial coumsss negligible and certainly did
not cause a breakdown in the adversarial process.

The defendant attempts to avoid responsibilityd@maging his own
credibility by claiming that an area where his doddy was damaged by
ineffective assistance was related to whether bhadad prior contact with
Detective MeyersSee Br. Def. AppThe defendant claims this damage was so
detrimental that it led to a breakdown in the adadgal process and that this result
cannot be trustec&ee id. The defendant further argues that this damagedcoul
have been avoided had trial counsel properly cahtie defendant on how to
testify and had not asked questions which allowedState to impeach the

defendant about his unreliable memory of contatht Wetective MeyersSee id.
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Again, as argued above, the State presented vidderee of the person engaged
in the theft from the Sparta Wal-Mart, defendactadibility in the present case
was not essential to determination of fact byjting. Rather, the jury was shown
a video, observed the defendant in Court and dé@tedvhe was the person in the
video who had committed the crime charged. Therbtnt than took the stand
and claimed the person in the video was not hifherefore, any failure to
prevent damage to the defendant’s credibility {adure to properly coach the
defendant as to his testimony, failure to invesagiefendant’s prior contacts with
Detective Meyers, asking questions that openedaloe to discussion of the
defendant’s prior contacts with Detective Meyerd Bretective Tester), did not
prejudice the defendant. As most criminal triagbateys would likely recognize,
when the State has strong evidence in its caseiéh Evidence like the defendant
on video during the commission of the crime), mnefyon the testimony and
credibility of the defendant to overcome such argjrpresentation is a fool's
errand. That is not what trial counsel did hekely because trial counsel was
experienced (having litigated twenty to twenty-fjuey trials) (50:26).None of

the alleged deficiencies in trial counsel’s perfanoe caused breakdown in the
adversarial process but rather simply amount toneequential side notes to the
important facts in the case, (the defendant bemygideo during the commission
of the crime). Any criticism of trial counsel’'s ff@rmance or preparation simply
amounts to “second guessing” by the defendanh@ndppellate counsel. Courts

have addressed such second guessing and indiaa®itth second guessing is not
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a basis for determining a defendant’s trial counses ineffective. Given the
defendant has failed to show that any damage toradibility caused by
ineffective assistance of counsel caused a breakdothe adversary process
such that the result should not be trusted, thendant’'s appeal should be denied.
ii. THE DEFENDANT WAS NOT PREJUDICED BY
TRIAL COUNSEL'’S FAILURE TO INVESTIGATE
THE DEFENDANT’S PRIOR CONTACTS WITH
DETECTIVE MEYERS NOR WAS HE PREJUDCIED
BY TRIAL COUNSEL'S “OPENING OF THE DOOR”
IN RELATION TO THE DEFENDANT'’S PRIOR
CONTACTS WITH DETECTIVE MEYERS.

There was no breakdown in the adversarial proeess if trial counsel
should have investigated the prior contacts thertnt had with Detective
Meyers and avoided “opening the door” to the inticicbn of the evidence of
priors contacts with Detective Meyers. There wadreakdown because these
failures should not lead to questioning of theatwlity of the outcome of the case
as they did not affect in any way the issueswee in question in the case.

The defendant claims trial counsel was ineffectigeause he failed to investigate
the prior contacts and because of his failure vestigate, he asked a question
that “opened the door” to the defendant being gorestl about prior contacts with
Detective Meyers. The defendant was not prejudinpethis alleged
ineffectiveness because the defendant was on dideog the commission of the
crime and by the time this alleged ineffectiverniead occurred, the defendant had

already destroyed his own credibility by claimirgwas not the person on the

video.
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The defendant was also not prejudiced by the inithdn of evidence of his
prior contacts with Detective Meyers because praottacts with Detective
Meyers were not an issue for the jury to decid€he jury was not deciding
whether the defendant had been investigated bycbheteMark Meyers in the
past, nor were they deciding if the defendant waredible person or had a good
memory. Essentially, the issues for the juryhi@ present case were, 1. Is Daniel
Klinkenberg the person on the video and 2. Didpeson on the video commit
the crime alleged?The defendant’s credibility during his testimomguld have
no effect on what the jurors can see plainly in i§dbat being the video of the
suspect and the defendant present in person int.Cobherefore, as argued above,
the defendant’s credibility was not really at isgueelation to whether or not he
was the person on the video, as the jury was goithg able to view the video and
look at the defendant in Court and decide for tredves whether he was the
person in the video, thus his credibility was ineequential. Additionally, any
damage to said credibility did not cause a breakdovihe adversarial process
because it could not have possibly been esseatihetdefense. Furthermore, the
jury did not hear that Detective Meyers had presigpinvestigated the defendant
until after the video had been shown and untilréfie defendant had taken to the
stand and denied he was the person in the videe. (33:76-79, 121-131, 137-
161) By that point in time, the defendant’s credilyiltas already destroyed and

there was nothing his trial counsel could do tbegitsave it or damage it further.

2 See footnote 1 above.
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Therefore, even if trial counsel was ineffective fimiling to properly investigate
prior contacts between the defendant and Detebtengers, these failures did not
affect the adversarial process to the point thabiliicome should be questioned
and the defendant’s appeal should be denied.

The defendant attempts to argue that his crediblds essential to the
adversarial process functioning properly. The de&ant attempts to argue that the
jury’s determination of facts in the present casgéd largely on whether or not
they found him credible and that his credibilgyan essential element of his
defense because his defense was “I didn’t doSee. Br. Def. AppellantThis
claim is simply unsupportable because of the naititke evidence the state
presented. This is not a case where the Statattespting to prove the
commission of a crime only with the testimony ofriveisses and there was
essentially a “battle of competing statements betwgtate and Defense
witnesses” (had it been, the State would concealetiie defendant’s credibility
was essential to the adversarial process). Rathbis case, the State had video
evidence of the person the State was alleging\te bammitted the crime. Prior
to the defendant’s testimony, the jury had alreselyn the video and a paused
section of the video with the alleged perpetra(@3:123-126) The jury had also
had opportunity to hear testimony from two swomu Enforcement officers that
they had identified the defendant (who was presetite courtroom) as the person
in the video.(33:76, 125-126). Assuming the jurors were paying attention when

the video was displayed and the officers were ntakinCourt identifications, the
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Jurors were at that point able to make a determomais to whether the defendant
was the person in the video. The defendant’'snesty about who was in the
video was not going to make a difference in angijsrdetermination of who was
in the video. The fact of the matter is that teéeddant was the person in the
video stealing from the Sparta Wal-Mart. The ddtert could have been the
most credible person in the world on the standalag it was not him, but the
video does not lie. With the video being presentdgtether or not the defendant
was credible in other areas of his testimony wasoofonsequence to the
determination of facts by the jury. Given, it wdsho consequence, to the jury
there can be no prejudice to the defendant anduithrejudice there cannot be a
breakdown in the adversarial process. Withouteakdown in the adversarial
process, the defendant’s claim of ineffective @asise cannot be sustained and his
appeal should be denied.
lii. THERE WAS NOT A BREAKDOWN IN THE

ADVERSERIAL PROCESS WHEN TRIAL COUNSEL

FAILED TO OBJECT TO TESTIMONY FROM

OFFICER BRANIGAN RELATED TO HER

IDENITFICATION OF THE DEFENDANT

There was not a breakdown in the adversarialgg®when trial counsel

failed to object to Officer Branigan’s identificati of the defendant, because the
defendant was going to be identified anyway, andcamfirmation bias which

was achieved by having the defendant identifieddvziould also have been

achieved by Detective Meyers identifying the defartdnore than once.
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Additionally, even if the Court had struck Offid8ranigan’s testimony about
Detective Meyers telling her the defendant’s nai@éficer Branigan would likely
have been able to testify that she reviewed theovahd was able to determine
that the person in the video was the same perstiregserson sitting in the
courtroom.

The defendant argues that trial counsel shoane lobjected when the
State asked Officer Jenna Branigan about who thigidual was on the tape. The
defendant argues that failure to do so prejudibedtitcome of the trial, because
it allowed the State to essentially use a psycho#bdrick to bolster the State’s
argument that the defendant was the person ondee.v See Br. Def. App. Pg
31. The State asserts that while an objection mag baen advisable, when
reviewing the testimony out of context, when loakat the totality of the
circumstances, such an objection could have pregadihe defendant as much as
failing to object. This is because information ableow Officer Branigan came to
know who the defendant was, was essential to untterg her identification of
him. Therefore, the failure to object is at tleewworst a failed trial strategy and
most certainly did not cause any prejudice to thfenidant.

The State asserts the way the questions were posed answered by
Officer Branigan are of note and thus has reprodacportion of that transcript

from the trial here:

Q Is the subject depicted in those videos presetiita courtroom today?
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A Yes, he is.
Q Can you point to him and tell us what he’s wegriplease?

A He’s sitting right there (indicating). He’s weag a blue and white striped
shirt

Q Over khaki trousers?

A Yes.

Q And how do you know that person?
A

From the video and from Detective Meyer’s idestfon.

(33:76-77)

The State asserts the failure to object to thes iihquestioning caused no
prejudice to the defendant because if trial couhadlobjected, artful questioning
from the State may have led to the admission ofdéstification anyway. The
State would concede as did trial counsel, thatig@ction at the point the question
“And how do you know that person?” was asked neyelbeen advisable.
However, it becomes quite difficult to imagine hiailing to do so caused any
prejudice to Mr. Klinkenberg. After all, the jurypuld view the video and look at
the defendant in Court and decide for themselvestiven he was the person on the
video.

The defendant further appears to argue that thedéaio object essentially
allowed the State to present cumulative evidentg;iwessentially caused a

psychological trick to be played on the jury. T3tate asserts the State was going
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to be able to use this alleged “trick” anyway tri&l counsel had objected and that
objection was sustained, the State could have giagied a few questions that
likely would have led to Officer Branigan making iaran court identification of
the defendant as the person who was in the vidéwen if the State had not been
able to introduce the identification through Offi@&anigan, the State likely
would have been able to obtain repetitive testimimoyn Detective Meyers on the
identity of the person in the video, thus accontyptig the same “trick” as when
Officer Branigan testified about the identity oétlefendant. Acknowledging the
risks in speculation and how distasteful such sla¢iom often is to appellate
courts, the State asserts when the defendant makbsa claim it is important to
point out that the lack of objection was likely atijy beneficial to the defense as
an objection would have been. The lack of objectias likely equally beneficial
because it allowed trial counsel the opportunitgttack the weakest point of
Officer Branigan’s identification of the defendattitat being that she did not know
his name until Detective Meyers told her his nant&iven the lack of objection
was likely just as beneficial as an objection vdoliive been, this was a strategic
decision made by trial counsel and does not camstiheffective assistance.

The defendant was not prejudiced by any atldgegure of his trial counsel
to object to Officer Branigan’s identification dfe defendant because any such
objection could have possibly damaged the deferse than a lack of objection,
and Officer Branigan or Detective Meyers were gdmbe able to testify in a

repetitive nature about who the person on the widae. Therefore, any alleged
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ineffectiveness was trial strategy that did nojymtee the defendant in any way
and most certainly did not result in a breakdowthefadversarial process thus the
defendant’s appeal should be denied.
Il. THE EVIDENCE PRESENTED AT TRIAL WAS SUFFICENT
FOR A REASONABLE JURY TO FIND THE DEFENDANT
GUILTY AND THE TRIAL COURT WAS NOT “CLEARLY
WRONG” IN DENYING THE DEFENSE’'S CHALLENGE TO

THE SUFFICIENCY OF THE EVIDENCE PRESENTED AT
TRIAL.

The evidence presented at trial was sufficienafogasonable jury to find the
defendant guilty, therefore the Trial Court was ‘fobéarly wrong” in denying
the defense’s challenge to the sufficiency of thidence presented at trial. The
defendant attempts to point to several factualdapisat he believes support his
position that the evidence was sufficient. Thet&Sasserts each of these alleged
factual lapses were not needed for the State tad imsdaurden of proof, so while
the facts cited by the defendant may have beexaelethey were not necessary
and the State was not required to introduce theondar to gain a conviction of

the defendant.

The first lapse the defendant points to is thatetlveas a vague original
report to law enforcement that the evidence preskat trial referenced slightly
different property. The State asserts that damey in what is originally
reported stolen and what is presented as stolegialadoes not go to the

sufficiency of the evidence. The State and victaresallowed to present any
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evidence related to the crime charged as longeas th sufficient notice to the
defendant the evidence does not run contrary ta#rgr rules of evidence or
rulings made by the Trial Court. A strategic derison what things to introduce
into evidence (i.e. how much of what was stoleruthbe introduced) is up to

the State and does not indicate a lack of sufft@erdence.

The defendant next attempts to argue that a lat&sbimony about serial
number or store inventory number means there wssfinient evidence. Once
again, this argument does not hold any musterli Kielgnus, the Wal-Mart
Asset Protection employee, testified that the #evere taken. She also testified
that she was able to find the suspect who took ttnematching videos from
December 24, 2012(33:95-109) What would a serial number or store
inventory number add to the evidence and what m&peuld it serve? Would
it convince the jury that Wal Mart sold these typégroducts? This seems
unnecessary and unlikely. As with the decisionviich stolen items to present
to the jury, how much detail information on a thefpresented is a decision that
is up to the State. Just because every sing&lpesietail was not presented
most certainly does not mean the evidence wasfiomuft, rather it simply
means the State did not want to bore the jurons details that in the end did not

matter.

The defendant next argues that there is insuffi@@idence because there

was no testimony about the items being discovereding, the items were
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never discovered to have been pawned or resoldp@aectplanation for the gap
in the discovery of the missing items. Once aghiese are not facts the State
needs to prove to gain a conviction. How a pediscovers that something
was stolen is not an element of theft, provinghmveng that the items was
resold is not an element of theft, (and in factniany cases, stolen items are
never recovered) and failing to notice that sonmgtis missing is irrelevant to

the elements the State must prove to gain a cooritdr theft.

The fact of the matter is that the State preseew&tbnce, via the testimony
of Kelli Magnus and via the presentation of sutaeite video of the
commission of the crime, which showed that on Ddmem24, 2012, items were
stolen from the Sparta Wal-MaB&ee id. This presentation of evidence further
showed that Ms. Magnus was able to identify on@ithee person who stole
these itemsld. This video and a report was then forwarded tocSparta Police
Department who had officer(s) who could identifg ferson who had engaged
in the theft of the items, and that person wagigffendant. This presentation of
evidence was more than enough for a reasonableguiyd the defendant guilty
and also therefore was enough to dictate that tia¢ Court was not “clearly

wrong” when denying the defendant’s motion on tiicency of the evidence.
V. Conclusion
The State presented video evidence of the defenidaimg the commission

of the crime charged. The defendant then toolsthled and claimed he was not
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the person in the video. After his conviction,nwav tries to blame his Trial
Counsel for the outcome. He has no one to blaméimself. Nothing his Trial
Counsel did or could have done could have saveddh®ge he did to his own
credibility by denying he was the person on theewid The defendant also tries to
blame his Trial Counsel because of a failed olpectd his identification by
Officer Branigan. This identification likely wouldave come into evidence
anyway, and even if it had not, he still would h&een identified in Court by
Detective Meyers as being the person in the viddeerefore, even if his Trial
Counsel was ineffective, there was no breakdowheradversarial process as any
ineffectiveness did not cause any further prejuthcine defendant. Thus, the
defendant’s appeal related to ineffective assigtaicounsel should be denied.
The defendant then attempts to avoid the outcdrhesdawfully gained
conviction by claiming the evidence presented wasfficient to convict him of
the crime charged. To make this argument, thendiefiet provides a laundry list
of things the State could have presented in evielenone of which the State was
required to present. Both the Judge and theijutlye Trial Court believed the
evidence was sufficient and the defendant has @aitat no factor that would
undermine the belief of both the Judge and theijutize Trial Court, therefore

the defendant’s appeal should be denied.
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