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l. Statement of Issue Presented for Review
The issue before this court is whether the motionsuppress
evidence should be granted. The trial court ansivere¢he negative and
denied Mr. Martin’s motion to suppress evidence.
I. Statement on Oral Argument and Publication
The State does not request oral arguments or adiolic as the
matter involves only the application of well-settlaw to the facts of the
case.
lll.  Statement of the Case
The State believes Mr. Martin’s recitation of tlaets of the case to
be sufficient, and pursuant to Wis. Stat. 809.1@(82), omits a repetitive
statement of the case.
IV.  Argument
The State agrees with Mr. Martin on the standardewsfew. The
appellate court reviews application of constituéibprinciples to the facts
of a given case. This is a question of law whicheidewed de novdSate
v. Rindfleisch, 2014 WI App 121, § 17, 359 Wis. 2d 147, 161, 86W.2d

456, review denied, (Wis. Mar. 16, 2015). Unlessadly erroneous, any



findings of fact by the trial court should be ughedtate v. Kennedy, 2014
WI 132 1 16. 359 Wis. 2d 454, 856 N.W.2d 834.

The Fourth Amendment protects people against soretble
searches and seizures without probable cause&erhty v. Ohio, the U.S.
Supreme Court held that in certain circumstancelscgfficers may
conduct investigative stops without having probab#ise to make an
arrest.Terry v. Ohio 392 US 1, 22 (1968). However, an officer must have
more than an “inchoate and unparticularized suspior ‘hunch™ in order
to make the stodd. at 27. An officer making an investigative stop ‘shu
be able to point to specific and articulable fagtsch, taken together with
rational inferences from those facts, reasonablyamd’ the stopld. at 21.
Satev. Post 2007 WI 60, 1 10, 301 Wis. 2d 1, 733 N.W.2d 634.

The test for reasonable suspicion is a test ofrcomsense, “[w]hat
would a reasonable police officer reasonably susielight of his or her
training and experience?3ate v. Anderson, 155 Wis. 2d 77, 83, 454
N.W.2d 763 (1990). This test is objective. The toeed not ask what a
particular police officer found reasonable “basedlue totality of the facts
and circumstances,” but what would a reasonabliegolfficer reasonably

suspectPost at 13. If an officer reasonably suspects thanhdividual has



committed, was committing, or is about to commariane, the officers can
perform a stopld. Further, an officer is “not required to rule oie
possibility of innocent behavior before initiatiagbrief stop.”Anderson at
84. Finally, officers are also able to “temporarilseeze a situation,
particularly where failure to act will result in géhdisappearance of a
potential suspect.Zate v. Guzy, 139 Wis. 2d 663, 676, 407 N.W.2d 548
(1987).

Officer Franklin of the Oshkosh Police Departmeat reasonable
suspicion to question Mr. Martin concerning the rodb marijuana in the
restroom. Having reasonable suspicion that a chax been committed,
the stop was lawful, complied with Mr. Martin’'s Ftlu Amendment
constitutional protections, and the evidence oletis therefore not subject
to the exclusionary rule.

In this case, Officer Franklin testified that héngssed Mr. Martin
exiting the bathroom shortly after his arrivéRecord 18: Page 6) A few
minutes later, Officer Franklin entered the batimmoand smelled the
distinct odor of marijuanald. at 9. Two other officers then entered the
bathroom and confirmed the smell of marijuakta.at 10.Officer Franklin

also testified that no one else entered or exttecoathroom other than Mr.



Martin. Id. at 8. Applying the common sense test for reasensbpicion,
a reasonable officer would 1) recognize that a eriad been committed,
2) recognize that the crime had been committedntgcdoased on the
strength of the odor, and 3) recognize that theas @nly one logical place
to begin the investigation, with the single man wtaal entered or exited
the bathroom since the officer’s arrival.

Mr. Martin is concerned with the lack of convingifacts to support
a Terry stop in this instance. Mr. Martin cites three cagesupport this
idea. State v. Washington, 2005 WI App 123, 1 19, 284 Wis. 2d 456, 700
N.W.2d 305 Sate v. Gordon, 2014 WI App 44, 1 18, 353 Wis. 2d 468, 846
N.W.2d 483,United Sates v. Ruffin, 448 F. Supp. 2d 1015, (E.D. Wis.
2006). The most striking difference between theesddr. Martin cites and
this case is that here the officers had first-hlamalwledge that a crime had
been committed, based off of the strong odor ofijoeara, while this was
not the case in the cases cited by Mr. Martin.

The State, in following the balancing test outtirie Terry v, Ohio,
contends that the officers involved with the stop Mr. Martin had
reasonable suspicion to believe that Mr. Martin ntewe had some

connection to or information about the strong odbmarijuana coming



from the bathroom, as he was the only one who effiobserved enter or
leave the bathroom. The government has a vestetesitin investigating
crimes. With these observations, and the interesinvestigating law
violations, the officers had enough articulabletgaim know that a crime
had been committed and to know where best to b#mninvestigation.
This was enough for the officers to “temporarilgdze” the situation in
order to begin investigating the case by stoppingMartin. Sate v. Guzy,
139 Wis. 2d 663, 676, 407 N.W.2d 548 (1987).
The Circuit Court did not err in denying Mr. Margnmotion to
suppress.
Conclusion
For the reasons set forth above, Officer Franklgitgp was lawful,
and the evidence gathered subsequent to the stoptisubject to the
exclusionary rule.
Dated at Oshkosh, Wisconsin in this __ day of Jagas.
By:
Tracy A. Paider
WSBA No. 1053910
Assistant District Attorney

Winnebago County, Wisconsin
Attorney for the Respondent
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