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ARGUMENT

l. THE CIRCUIT COURT ERRONEOUSLY
FOUND JEWETT HAD NO PRIOR OWI
CONVICTIONS.

The State proved Jewett’s prior OWI convictions with
the certified Wisconsin DOT driving record, and the
Defendant did not successfully rebut Jewett’s priors.

Wisconsin Statute § 343.307 (2013-14) provides that
the court “shall count” prior convictions when determining
the appropriate penalty.



A prior OWI is not an element of a pending OWI.
State v. McAllister, 107 Wis. 2d 532, 538, 319 N.W.2d 865
(1982). As the State noted in its brief-in-chief, prior OWI
convictions are to be proven at sentencing. See State v.
Matke, 2005 WI App 4, 278 Wis. 2d 403, 692 N.W.2d 265.
As the State further noted, priors can be proven by a certified
Wisconsin DOT driving record. State v. Van Riper, 2003 WI
App 237, 267 Wis. 2d 759, 672 N.W.2d 156.

Again, this certified DOT driving record was sufficient
to prove Jewett’s priors beyond a reasonable doubt.
Additionally, as this Court recently and aptly noted in a
similar case, ‘“that the records were destroyed does not
demonstrate the certified driving record abstract was
incorrect.” State v. Risse, No. 2015AP586, unpublished slip
op., 1 14 (WI App Jan. 12, 2016)".

The State concludes by quoting this Court, where
“Risse” could easily be replaced with “Jewett” here:

The State presented sufficient proof that
Risse had a prior implied consent conviction,
and the documents submitted by Risse failed to
rebut this conviction. The circuit court's finding
that Risse should be convicted and sentenced
for first-offense OWI goes against the great
weight and clear preponderance of the evidence,
and therefore is clearly erroneous.

Id. 1 19.

The State proved Jewett’s prior convictions with his
certified Wisconsin DOT driving record; he did not
successfully rebut his priors and the circuit court’s ruling
should therefore be reversed and remanded.

1. DOUBLE JEOPARDY DOES NOT BAR THIS
APPEAL BECAUSE IT DOES NOT APPLY.

! Pursuant to Wis. Stat. § 809.23(3), this unpublished opinion is cited for
its persuasive value and is attached in the Appendix.



The Double Jeopardy Clauses of the United States and
Wisconsin Constitutions do nor bar this appeal, nor the
remedy sought by the State. “The double jeopardy clauses
embod[y] three protections: ‘protection against a second
prosecution for the same offense after acquittal; protection
against a second prosecution for the same offense after
conviction; and protection against multiple punishments for
the same offense.”” State v. Lechner, 217 Wis. 2d 392, 401,
576 N.W.2d 912 (1998) (citation omitted). Double jeopardy
does not apply to sentencing decisions. “The Double Jeopardy
Clause does not prohibit the government from appealing a
sentencing ruling that does not result in acquittal.” United
States v. Roasales, 516 F.3d 749, 757-58 (9th Cir. 2008)
(citing United State v. Booker, 543 U.S. 220, 267 (2005)).

First, there was no acquittal in this case. Jewett was
convicted of an OWI. Second, the State does not seek a
second prosecution for the same offense; the State simply
seeks remand for sentencing as a third offense. Third, remand
would not result in “multiple punishments” as the penalty for
OWI first offenses are monetary only, and any forfeiture
previously paid could be applied to the OWI 3™. Therefore,
double jeopardy does not apply.

CONCLUSION

For the reasons stated above, the State respectfully
requests that this Court reverse the decision of the circuit
court and remand for further proceedings.

Dated this ___ day of January, 2016.

Respectfully submitted,

ALEXIS S. MCKINLEY
Assistant District Attorney
State Bar No. 1069737



1101 Carmichael Road

Hudson, W1 54016

(715) 386-4658
alexis.mckinley@da.wi.gov
Attorney for Plaintiff-Appellant
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