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STATEMENT OF THE ISSUES 

 
Was there probable cause in the search warrant 
affidavit to conclude that that arrestee had two pr ior 
OWI type convictions? 

 
 The trial court answer:  Did not answer.  
 

STATEMENT ON ORAL ARGUMENT AND PUBLICATION 
 

The state believes that the briefs of the parties w ill 

set forth well-established legal authority governin g the 

issues presented.  Resolution of the issues in this  case 

requires only application of these established lega l 

principles to the particular facts of this case.  T he state 

therefore requests neither oral argument nor public ation. 

STATEMENT OF THE FACTS        

 The facts in addition to those cited by the Defend ant-

Appellant, hereinafter Slayton, will be included wi thin the 

argument section of this brief as needed.      

ARGUMENT 

I.  This Court Should Decline To Review 
Slayton’s Appellate Claim That The Search 
Warrant Affidavit Failed To Establish 
Probable Cause To Believe Slayton Had Any 
Prior OWI Convictions Because Slayton Failed 
To Raise That Issue At Any Point In The 
Circuit Court. 

This court should refuse to consider Slayton’s 

challenge to the sufficiency of the search warrant affidavit 

to prove his prior OWI convictions, because as conc eded by 
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Slayton, in the trial court Slayton never alleged t hat the 

affidavit was insufficient on this ground.  See Slayton’s 

Brief at p. 3. In the trial court, Slayton asserted  that the 

search warrant affidavit was defective because the officer 

was not placed under oath or properly sworn, the st atutory 

requirements for obtaining a warrant were not prope rly 

followed, and the affidavit contained false stateme nts by 

the officer. R10:2; R12; R13.  By failing to raise a claim 

in the trial court that the search warrant affidavi t was 

insufficient to prove his prior OWI convictions, Sl ayton 

forfeited (or waived) the right to appellate review  of that 

claim.  State v. Caban, 210 Wis. 2d 597, 602-08, 563 N.W.2d 

501 (1997) (by failing to raise the issue of probab le cause 

to search the vehicle in the trial court, defendant  waived 

his right to appeal that issue). 

In determining whether a criminal defendant forfeit ed 

the right to appellate review of a suppression issu e by 

failing to preserve that specific issue in the tria l court, 

the appellate court looks both to the defendant’s m otion to 

suppress and the arguments he presented to the tria l court 

at the suppression hearing.  Caban, 210 Wis. 2d at 605-08. 

Under Wisconsin law, a party filing a written motio n in 

the trial court is required to state the grounds fo r the 

motion with particularity. Caban, 210 Wis. 2d at 605; Wis. 



 5

Stat. § 971.30(2)(c). Failure to do so deprives the  trial 

court and the opposing party of notice and the oppo rtunity 

to fully present and consider the issues. Caban, 210 Wis. 2d 

at 605-06. As conceded by Slayton, his written moti on never 

specifically challenged the search warrant affidavi t on this 

ground, nor was this issue ever discussed by either  party at 

the suppression hearing. R31. 

By failing to make this claim in the trial court, 

Slayton deprived the State and the trial court of t he 

opportunity to present, hear and consider such fact s. 

That failure to provide notice is precisely the rea son 

why an appellate court should decline to review an issue 

that was not raised in the trial court.  Although t he 

appellate court has the power to review an unpreser ved claim 

in the interest of justice, it should exercise that  power 

sparingly.  Slayton has offered no justification fo r why 

this court should review his unpreserved claim.   

For all of these reasons, this court should decline  to 

review Slayton’s claim, made for the first time on appeal, 

that the State did not offer sufficient proof in th e search 

warrant affidavit of Slayton’s prior OWI conviction s. 

II.  The Warrant Contained Sufficient Information 
To Find Probable Cause That A Search Of 
Slayton’s Blood Would Find Evidence Of A 
Crime.   
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A.  Standard Of Review And Legal 
Principles. 

 
Reviewing a motion to suppress presents a two-part 

standard of review.  First, this court reviews the circuit 

court's findings of historical fact, and upholds th em unless 

they are clearly erroneous.  State v. St. Martin, 2011 WI 

44, ¶ 16, 334 Wis. 2d 290, 800 N.W.2d 858.   Second , this 

court reviews the application of constitutional pri nciples 

to those facts independently.  Id.   

"In deciding whether probable cause exists 
for the issuance of a search warrant, the 
reviewing court examines the totality of the 
circumstances presented to the warrant-issuing 
commissioner to determine whether the warrant-
issuing commissioner had a substantial basis for 
concluding that there was a fair probability that 
a search of the specified premises would uncover 
evidence of wrongdoing."   
 

Id. (quoting State v. Romero, 2009 WI 32, ¶ 3, 317 Wis. 2d 

12, 765 N.W.2d 756).   

This court must determine whether the warrant-issui ng 

commissioner knew '"sufficient facts to excite an h onest 

belief in a reasonable mind that the object sought is linked 

with the commission of a crime.'"  Id. (quoting Bast v. 

State, 87 Wis. 2d 689, 692-93, 275 N.W.2d 682 (1979)). T he 

warrant-issuing commissioner's finding "'must stand  unless 

the proof is clearly insufficient'"  Id.  The evidence 

needed to find probable cause is less than required  at a 
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preliminary examination or for a conviction.  Id.  The 

warrant-issuing commissioner '"may make the usual i nferences 

reasonable persons would draw from the facts presen ted.'"  

Id.   

The probable cause determination is made on a case- by-

case basis and examines the totality of the circums tances.  

State v. Gralinski, 2007 WI App 233, ¶ 15, 306 Wis. 2d 101, 

743 N.W.2d 448. "[T]he test is one of common sense. " Id. 

There is probable cause even if there are other inf erences 

that can be drawn from the evidence.  State v. Casarez, 2008 

WI App 166, ¶ 19, 314 Wis. 2d 661, 762 N.W.2d 385.  The 

inference must be reasonable.  Id.   

The court must consider the veracity and basis of 

knowledge of persons supplying hearsay information.   Romero, 

317 Wis. 2d 12, ¶ 20.  These considerations are hig hly 

relevant, but are not "'entirely separate and indep endent 

requirements to be rigidly exacted in every case.'"   Id. ¶ 

20 (quoting Illinois v. Gates, 462 U.S. 213, 230 (1983)).  

Instead, these elements are closely intertwined iss ues that 

can "'illuminate the commonsense, practical questio n whether 

there is "probable cause" to believe that contraban d or 

evidence is located in a particular place.'" Id.  

The affidavit must contain facts to enable the 

commissioner to "evaluate either the credibility of  the 
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declarant or the reliability of the particular info rmation 

furnished." Romero, 317 Wis. 2d 12, ¶ 21.  The facts may 

permit the court to infer that the declarant has su pplied 

reliable information on a particular occasion by 

corroboration of details. Id. This corroboration may be 

sufficient to support a search warrant.  Id.  "If a 

declarant is shown to be right about some things, i t may be 

inferred that he is probably right about other fact s 

alleged."  Id.  

"The basis of a declarant's knowledge is most direc tly 

shown by an explanation of how the declarant came b y his or 

her information."  Romero, 317 Wis. 2d 12, ¶ 22.  "The 

extent to which a search warrant's supporting affid avit must 

demonstrate the veracity and basis of knowledge of a 

declarant may vary depending on the circumstances s pecific 

to each case."  Id. ¶ 23.   

B.  The Search Warrant Affidavit 
Contained Facts From Which the 
Court Commissioner Could Find 
Probable Cause That Contraband 
Would Be Found In Slayton’s Blood.   

 
Slayton asserts that the search warrant affidavit d id 

not establish probable cause. Specifically, Slayton  argues 

that Officer Goetsch did not state the source he ob tained 

Slayton’s prior OWI information from, nor did he id entify 

Slayton’s prior convictions; therefore, the commiss ioner 
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could not independently determine the source’s vera city. See 

Slayton’s Brief at p. 6-7. Slayton’s contention, ho wever, is 

without merit.  

The standard required to issue a warrant is "suffic ient 

facts to excite an honest belief in a reasonable mi nd that 

the object sought is linked with the commission of a crime."  

See St. Martin, 334 Wis. 2d 290, ¶ 16.  Conjecture and 

inferences are fine as long as they are reasonable.   See 

Casarez, 314 Wis. 2d 661, ¶ 19.  The affidavit met that 

standard.   

The search warrant affidavit laid out sufficient 

evidence to allow the commissioner to conclude that  Slayton 

had two prior OWI convictions. The search warrant a nd 

affidavit stated that Slayton had been arrested for  “ driving 

or operating a motor vehicle while impaired as a se cond or 

subsequent offense .” R1:1, 4 [Emphasis Added]. In the 

affidavit the arresting officer, Officer Derrick Go etsch, 

swore that he was a certified law enforcement offic er and 

had been so employed as a peace officer for seven y ears. 

R1:3. Relevant to Slayton’s prior OWI convictions t he 

affidavit stated: 

Affiant has had law enforcement academy 
training, periodic law enforcement in-service 
training, and additional on the job training 
regarding the duties of law enforcement.  Affiant 
has had particular training in the investigation 
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of cases where persons are suspected to have 
consumed intoxicants, as well as investigating 
persons suspected of operating motor vehicles 
under the influence of alcohol or controlled 
substances.  Further, that Affiant has been 
trained to administer field sobriety tests, and 
trained to use these tests in the investigation 
of cases where Affiant has encountered possibly 
intoxicated or impaired drivers.  Affiant has 
used these field sobriety tests in the field in 
the investigation of impaired driving cases, 
underage alcohol consumption cases and other 
cases involving the consumption of intoxicants.  
Affiant has participated in numerous 
investigations of alcohol related crimes 
including but not limited to driving or operating 
a motor vehicle while intoxicated or impaired.   

 
Affiant has personal knowledge that the 

contents of this application and supporting 
affidavit, together with the statements made 
therein, are true.  Affiant states that this 
affidavit references and in part relies upon the 
observations, verbal reports and/or conclusions of 
fellow peace officers, including the arresting 
officer, whose verbal reports Affiant believes to 
be truthful and reliable.  

 
 Affiant knows that blood samples can be 

analyzed by a chemist at a laboratory such as the 
State Crime Laboratory, or the Wisconsin Hygiene 
Laboratory or comparable facility for the 
presence of controlled substances, substances 
which can have an impairing or intoxicating 
effect on human beings, or for the presence and 
quantity of alcohol in a human being.  Affiant 
knows that such samples can be drawn and are 
commonly drawn in a hospital or clinical setting 
by technologists, phlebotomists, nurses or 
physicians.  Affiant is familiar with the 
practice and procedure of obtaining a blood 
sample from a suspect and transmitting it to a 
proper facility for chemical analysis. 
   

R1:3. The affidavit further stated:  
 

The person was read the informing the accused 
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form pursuant to the Wisconsin Implied Consent law 
and refused to submit to the test requested by the 
peace officer. 

 
Affiant has reviewed a report of the 

defendant’s driving record, CCAP, judgment of 
conviction and/or other competent proof, which 
documents he/she has referred to in the past and 
found to be accurate and reliable.  According to 
said documents, the defendant has been previously 
convicted for a violation of the type for which the  
person is currently arrested and considered a prior  
countable offense under Chapter 346. 

 
 Affiant has counted the number of prior 

convictions which count as prior countable offenses  
and finds the total number of prior convictions to 
be two.   

 
R1:5. [Emphasis Added]. 

Based on the totality of these facts, the affidavit  had 

probable cause.   

The State agrees with Slayton that the affidavit di d 

not specifically list the information about his pri or 

convictions.  See Slayton's Brief at 6.  That, however, is 

not the standard.  The affidavit need not establish  proof 

that Slayton had two prior OWI convictions. "What i s 

required is more than a possibility, but not a prob ability, 

that the conclusion is more likely than not."  State v. 

Tompkins, 144 Wis. 2d 116, 125, 423 N.W.2d 823 (1988).  The  

affidavit met that standard.   The search warrant is not a 

criminal complaint charging the crime. If it was, t hen it 

would have to have proof of each element of the cri me.  See 
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Wis. Stat. § 968.01(2).  The affidavit is instead a  tool 

used to gather evidence of a crime. See Wis. Stat. 

§ 968.12(2).  The affidavit contained sufficient fa cts to 

allow the inference that Slayton has two prior OWI type 

convictions.  As conceded by Slayton, “a simple des cription 

of the prior convictions would’ve sufficed. For exa mple, the 

officer could’ve said the record showed a convictio n, 

suspension, or revocation for OWI, DUI, driving whi le 

impaired, or anything else involving the combinatio n of 

intoxicants and operating a vehicle.” See Slayton’s Brief at 

p. 8. As shown above, that is precisely what the af fidavit 

in this case does.  

Slayton also challenges the veracity of Officer 

Goetsch’s knowledge of his prior OWI convictions. See 

Slayton's Brief at p. 8.  Again, the affidavit cont ains 

sufficient information to allow the commissioner to  find 

probable cause. Even without specifically identifyi ng the 

document relied upon for Slayton’s prior OWI convic tions, 

the facts can still permit the commissioner to infe r that 

the officer had supplied reliable information.  Romero, 

2009 WI 32, ¶ 21.  "The basis of a declarant's know ledge is 

most directly shown by an explanation of how the de clarant 

came by his or her information."  Id. ¶ 22.   
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The affidavit explains that Officer Goetsch has bee n a 

law enforcement officer for seven years, and has be en 

trained in the investigations of cases where person s are 

suspected to have consumed intoxicants and operated  motor 

vehicles under the influence of intoxicants. R1:3. Officer 

Goetsch has also participated in numerous investiga tions of 

alcohol related crimes including driving or operati ng a 

motor vehicle while intoxicated or impaired, and is  familiar 

with obtaining blood samples from those individuals . R1:3-4. 

Finally, Officer Goetsch counted the number of Slay ton’s 

prior OWI convictions as two based upon his review of 

a report of the defendant’s driving record, CCAP, 
judgment of conviction and/or other competent 
proof, which documents he/she has referred to in 
the past and found to be accurate and reliable.  
According to said documents, the defendant has been  
previously convicted for a violation of the type 
for which the person is currently arrested and 
considered a prior countable offense under Chapter 
346.   

 
R1:5. 
 

The commissioner found Officer Goetsch credible by 

signing the warrant, and there is nothing to indica te that 

Officer Goetsch’s information is unreliable. A hear say 

declarant's veracity and basis of knowledge should be 

understood simply as closely intertwined issues tha t may 

usefully illuminate the common sense, practical que stion of 

whether there is probable cause to believe that con traband 
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or evidence is located in a particular place. Romero, 2009 

WI 32, ¶ 20. When an average citizen tenders inform ation to 

police, the police may assume they are dealing with  a 

credible person. State v. Kerr, 181 Wis.2d 372, 381, 511 

N.W.2d 586 (1994). Similarly, Officer Goetsch’s ass ertion 

that he has reviewed documentation he has found to be 

reliable in the past, including a driving record, C CAP or 

judgment of conviction to determine Slayton’s prior  OWI 

convictions, the commissioner could reasonably eval uate the 

credibility and reliability of Officer Goetsch’s 

information. State v. Romero, 2009 WI 32, ¶20.    

Relying on State v. Romero, 2009 WI 32, 317 Wis.2d 12, 

765 N.W.2d 756, Slayton argues that “although the a ffidavit 

states that the source has provided reliable inform ation in 

the past, that isn’t enough, because the affidavit didn’t 

say the source had personal knowledge.” See Slayton’s Brief 

at p. 10. Romero, however, is distinguishable. Romero 

involved information provided in support of a searc h 

warrant application from a confidential informant w ho 

related the claim of a third, unidentified person t hat 

Romero had supplied the drugs for their transaction . Id., ¶ 

9. Here, Officer Goetsch personally checked documen ts he 

has relied upon in the past, including a driving re cord, 

CCAP, judgment or conviction, or other competent pr oof, to 
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determine Slayton’s prior OWI offenses.  As Slayton  

concedes, “judgments of conviction, CCAP, or a driv ing 

record, are all well-known and widely used by the c ourts, 

so an affiant wouldn’t need to elaborate on those s ources.” 

See Slayton’s Brief at p. 10. From this information, a  

magistrate could reasonably evaluate the credibilit y and 

the reliability of the information supplied by Offi cer 

Goetsch. Id., ¶ 21, 765 N.W.2d 756. 

Thus, there was sufficient information in the affid avit 

to support the conclusion that there was probable c ause to 

believe that evidence of a crime would be found in Slayton’s 

blood.  Based on the totality of the circumstances,  the 

documentation reviewed by Officer Goetsch is reliab le. The 

commissioner's determination must stand because Sla yton 

fails to establish that the facts are clearly insuf ficient 

to support a finding of probable cause.  See Romero, 317 

Wis. 2d 12, ¶ 18.  Applying great deference to the warrant-

issuing commissioner's decision, this court should affirm 

the conclusion that probable cause existed in the a ffidavit.     

III.  If This Court Finds The Search Warrant Was 
Not Supported By Sufficient Evidence, The 
Good Faith Exception To The Exclusionary 
Rule Denies Slayton Relief. 

 
In United States v. Leon, 468 U.S. 897 (1984) the 

United States Supreme court recognized an objective  good 
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faith exception to the exclusionary rule that norma lly 

applies to evidence obtained as a result of a viola tion of 

the Fourth Amendment.  State v. Marquardt, 2005 WI 157, ¶ 

24, 286 Wis. 2d 204, 705 N.W.2d 878. 

In State v. Eason, 2001 WI 98, ¶¶ 3, 74, 245 Wis. 2d 

206, 629 N.W.2d 625, the Wisconsin Supreme Court ad opted an 

objective good faith exception to the exclusionary rule that 

normally applies to evidence obtained as a result o f a 

violation of Wis. Const. art. I, § 11. 

Explaining the good faith exceptions to the respect ive 

exclusionary rules, the court said in Marquardt, 286 Wis. 2d 

204, ¶¶ 24-26: 

Under Leon, evidence seized by officers "reasonably 
relying on a warrant issued by a detached and 
neutral magistrate" will not necessarily be 
suppressed.  Leon, 468 U.S. at 913.  "In the 
ordinary case," the Court in Leon explained, "an 
officer cannot be expected to question the 
magistrate's probable-cause determination or his 
judgment that the form of the warrant is technicall y 
sufficient."  Id. at 921. 
 At the same time, the Court in Leon described 
four sets of circumstances under which the good 
faith exception does not apply: 

[1] the magistrate or judge in issuing a 
warrant was misled by information in an 
affidavit that the affiant knew was false or 
would have known was false except for his 
reckless disregard of the truth. . . . [2] the 
issuing magistrate wholly abandoned his 
judicial role.  . . [3] Nor would an officer 
manifest objective good faith in relying on a 
warrant based on an affidavit "so lacking in 
indicia of probable cause as to render official 
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belief in its existence entirely unreasonable ."  
[4] Finally, depending on the circumstances of 
the particular case, a warrant may be so 
facially deficient— i.e., in failing to 
particularize the place to be searched or the 
things to be seized—that the executing officers 
cannot reasonably presume it to be valid. 

Id. at 923 (citations omitted). 

 In Eason, this court added two requirements that 
must be met before the good faith exception may 
apply.  Specifically, the State must show that the 
process used in obtaining the search warrant 
included (1) a "significant investigation," and (2)  
a "review by a police officer trained in, or very 
knowledgeable of, the legal vagaries of probable 
cause and reasonable suspicion, or a knowledgeable 
government attorney."  Eason, 245 Wis. 2d 206, ¶ 63. 

In Slayton’s case, the search warrant affidavit mak es 

plain that there was both an investigation and a re view by a 

knowledgeable police officer. And, none of the Leon 

deficiencies are present. 

In Marquardt, 286 Wis. 2d 204, ¶ 28, the court 

explained that the inquiry into whether a warrant a ffidavit 

is "'so lacking in indicia of probable cause as to render 

official belief in its existence entirely unreasona ble'" is 

different from the inquiry into whether the facts i n the 

warrant application are "'clearly insufficient to s upport a 

determination of probable cause'" (citation omitted ).  

Consequently, a conclusion that the warrant applica tion was 

insufficient to support the warrant-issuing judge's  probable 

cause determination does not mean that the affidavi t in 
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support of the warrant was lacking in indicia of pr obable 

cause within the meaning of Leon.  Marquardt, 286 Wis. 2d 

204, ¶ 30. "[T]he good faith exception will not app ly when 

the warrant is based on an affidavit so lacking in indicia 

of probable cause that a law enforcement officer—wh o 

ordinarily should not be expected to second-guess t he 

warrant-issuing judge—can be said to have unreasona bly 

relied on the warrant."  Marquardt, 286 Wis. 2d 204, ¶ 34. 

The standard for an "indicia" of probable cause is less 

demanding than the standard for probable cause.  Th e 

standard for "indicia" of probable cause "requires 

sufficient signs of probable cause, not probable ca use per 

se."  Marquardt, 286 Wis. 2d 204, ¶ 37. 

In Marquardt, 286 Wis. 2d 204, ¶¶ 38-44, the court 

concluded that there were sufficient indicia of pro bable 

cause for purposes of Leon.  The court said in Marquardt, 

286 Wis. 2d 204, ¶ 38: 

 A number of facts in the warrant application, 
along with reasonable inferences that law 
enforcement officers could draw from those facts, 
satisfy us that there is sufficient indicia of 
probable cause that the objects sought are linked 
with the commission of a crime, and that the object s 
sought will be found in the place to be searched. 
 

The court later explained that "[i]n determining 

whether an affidavit contains sufficient indicia of  probable 
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cause, any competing reasonable inferences are reso lved in 

favor of the State."  Marquardt, 286 Wis. 2d 204, ¶ 44. 

In Slayton’s case, the search warrant affidavit mad e 

plain that there was both an investigation and a re view by a 

knowledgeable police officer, and that none of the Leon 

deficiencies were present.  In addition, after the search 

warrant was signed the Court Commissioner specifica lly told 

the officer that the warrant was valid. R31:28, 59.  There 

was certainly no evidence of any false allegations made by 

the affiant police officer or a reckless disregard for the 

truth. 
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CONCLUSION 
 
For the foregoing reasons, the State respectfully 

requests this court affirm the judgment of convicti on and 

the circuit court's order denying Slayton's motion to 

suppress evidence.   

Dated this ____ day of November, 2015. 

     Respectfully submitted, 

 

      ________________________ 
      MATTHEW R. LEUSINK 
      Assistant District Attorney 

Walworth County, Wisconsin 
      State Bar No. 1091526 
 
 
Walworth County Judicial Center 
1800 Co. Rd. NN 
PO Box 1001 
Elkhorn, WI 53121 
262-741-7198 
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