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STATEMENT ON PUBLICATION AND ORAL
ARGUMENT

The State does not request oral argument. The Sta
believes that this matter rests on the applicabbnwell
settled law, so the State does not request puioiicat

STATEMENT OF THE FACTS

By the admission of John D. Griffin, Defendant, on
January 20, 2013, the Defendant, Antwann D. Grifeind
Leanthony Lilly drove to Wisconsin from lllinoisrraed with
handguns. (R: 1). When they arrived at the Bisipper
Saloon in the Town of Beloit, Wisconsin, the Defentput
his .9 mm handgun on the front seat of his silvapdla,
hiding it under a shirt, “just in case.”_ (Id.) TH@efendant
watched Antwann D. Griffin retrieve a .40 calibeankigun
from the trunk of the Defendant’s car, load it, gidce the
loaded .40 caliber handgun in the interior of tines Impala.
(Id.) When the Defendant, Antwann Griffin, and Mr.
Anthony left the Silver Slipper Saloon, Antwann i8ni shot
multiple shots into a parking lot from that loadd@ caliber
handgun and the Defendant, driving the silver Iraptiéd the

parking lot. (Id.) Multiple people were struck bullets and



were transported to Beloit Memorial Hospital foeatment.
(id.)

On December 19, 2013, Officer Paul Reed of the
South Beloit, lllinois Police Department testifiedt a
Suppression Hearing in the above referenced c&3#cer
Reed testified that he initiated a traffic stopaosilver Impala
with dark tinted windows in South Beloit, lllinoigyst south
of the Wisconsin state line, at approximately 2&f. on
January 20, 2013. (R: 34 at 5, 10). Officer Rieatned, via
monitoring radio traffic, that occupants of a silvienpala
were involved in a shooting about five (5) milesagvat the
Silver Slipper Saloon in the Town of Beloit. _ (ldt 6).
Shortly after the radio transmission, Officer Reeticed just
such a vehicle. (I1d. at 7). At the stop lightts intersection
of Highway 251 and Prairie Hill Road, a back seadggnger
exited the rear driver's side door and walked adotine
vehicle to the front passenger seat. (Id.) Duhedotality of
the circumstances, including the allegation of aosing, the
opportunity to dispose of evidence, the time of,dayd the
lack of lighting, Officer Reed exited his squadewrhis duty

weapon, and ordered the subject back into the heeliar



officer safety. (ld. at 8). The light turned gneand the
Impala continued through the light. (ld.) Offideeed then
activated his overhead lights and initiated a cedtop. (1d.)
Just prior to approaching the vehicle that Offieered
just stopped, Officer Reed overheard radio traffiat the
silver Impala involved in the shooting at the SiN&ipper
possibly was a rental vehicle with lowa registnatio(ld. at
9). Officer Reed made contact with the occuparitshe
silver Impala and received identification for thecopants
and learned that the backseat passenger switclsl a& he
was cramped in the backseat. (Id.) South BeloiicP
Officer Sanders arrived for backup while Officer ede
returned to his squad. _(Id. at 10). Officer Read the
occupants’ identification and contacted the Rockur@y
Dispatch Center to confirm that the information a@ibthe
lowa plates was from Rock County rather than from a
different radio channel. _(Id.) The dispatcheroimectly
stated that the silver Impala involved with the @iy had
lowa plates and was most likely a rental vehict®, Officer

Reed told dispatch that he would let the vehicle gdd.)

! Per the criminal complaint, aftdétiranda warnings, Antwann Griffin
admitted to being at the Silver Slipper Saloon iawdlved in the
shooting.
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Officer Reed testified that due to the chaos thapted in the
parking lot of the Silver Slipper Saloon and theoamt of
traffic leaving the parking lot right after a shimgf incident,
he believed that dispatch may have been incorratttzat he
had actually stopped the silver Impala involved the
shooting. (Id. at 65).

While Officer Sanders stood outside the passesiger
of the vehicle, Officer Reed returned to the silirapala and
informed Officer Sanders that he was going toHet impala
go and ask for permission to search the vehicld. af 11).
Officer Reed testified that due to the inabilitysiee all of the
people in the vehicle and the difficulty of speakwvith one
person when having to watch three people, for effgafety,
he asked Mr. Griffin to step from the vehicle inder to
return Mr. Griffin’s drivers license, inform Mr. @fin he was
free to go, and to request consent to search thielge (Id. at
12). Almost immediately, in the time it took to g@m the
front of the vehicle to the back, Officer Sanderf®imed that
he saw a handgun in plain view, through a loweratow,
partially hidden in the pouch on the back of thenfr

passenger seat of the car. (Id.) Officer Reedfistthat he



later stood outside the rear passenger door andrsawthe
outside of the door, in plain view, the grip, slidad entire
rear portion of a firearm illegally carried in thile pocket in
the rear of the passenger seat of the vehicle. afld 3, 59-
60). The investigative intent transformed fronowading the
Defendants to leave and a request for consentaalseto the
investigation of a criminal violation of the lllimlaw barring
concealed carry of a handgun.__ (Id. at 12). Therabago
County State’s Attorney’s Office later did not puesthose
charges solely because the Defendants admitteddbeduct
in the shooting at the Silver Slipper Saloon anel $tate of
Wisconsin pursued more serious charges. (Id.)at 67

ARGUMENT

The Defendant argues that Judge Forbeck erred when
he failed to suppress evidence that resulted fratoa of the
Defendant’s silver Impala that was involved in aaing at
the Silver Slipper Saloon on January 20, 2013. The
Defendant claims that the original stop was noteHasn a
reasonable suspicion. The Defendant claims tleatetturn of
the Defendant’s drivers license extended the stdawfully.

The Defendant claims that due to the illegalitytlué stop or



an extension of the stop, the discovery of the Dadat's
gun, the discovery of the gun used by Antwann @@rifi the
shooting, and both men’s confessions should bersaped.
The Defendant’s arguments are erroneous and Juniipedk
correctly denied the Defendant’s Motion to Suppress
When reviewing a decision of a circuit court

concerning suppression, an appellate court, “[W{jjtihold
findings of evidentiary or historical fact unlesksey are

clearly erroneous.”_State v. Kiefer, 217 Wis.2d. 5341, 577

N.W.2d 352 (1998jyjtation omitted. However, the
constitutional question will be decided by the dlspe court,
“[B]enefiting from the analysis of the circuit cduir |Id.
(citation omitteg. ~ “Because circuit courts are better
positioned to decide the weight and relevancy oé th
testimony, we accord them substantial deferendddase v.

Badger Mining Corp., 204 WI 97 117, 274 Wis.2d 143

(citation omitted.

l. The original stop by Officer Paul Reed of the
Defendant’'s vehicle was properly found to have
been supported by a reasonable suspicion.

The Defendant argues that Officer Reed eitheateal

his Fourth Amendment rights at the point of théiahistop or



once Officer Reed returned to the Defendant’s Jehm give
the Defendant back his license and allow him tedeaCase
law, however, displays that at no time did Offideeed
violate any Fourth Amendment rights and that thesuci

court correctly denied the Defendant’s Motion t@ness.

The Wisconsin Supreme Court noted that, “A traffic
stop is a form of seizure triggering Fourth Amendine
protections from unreasonable searches and seizuBtate
v. Gammons, 2001 WI App 36, 16, 241 Wis.2d 296, 625

N.W.2d 623 (Ct. App. '8 Dist. 2001)¢iting State v. Guzy,

139 Wis.2d 663, 675, 407 N.W.2d 548 (1987)). Fenth

In order to justify an investigatory seizure, “g]ipolice
must have reasonable suspicion, grounded in specifi
articulable facts and reasonable inferences frooseh
facts that an individual is [or was] violating tiew.”
“The question of what constitutes reasonable sigpic
is a common sense test: under all the facts and
circumstances present what would a reasonableepolic
officer reasonably suspect in light of his or hairting
and experience.” Before initiating a brief stop,adficer

is not required to rule out the possibility of irwent
behavior.

State v. Colstad, 2003 WI App. 25, 18, 260 Wis.R8,459

N.W.2d 394 (Ct. App. B Dist. 2001)internal citation
omitted. “[A]n investigative detention must be temporary
and last no longer than is necessary to effectinggpurpose

of the stop.” _Florida v. Royer, 460 U.S. 491 (1p83The
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Wisconsin Supreme Court noted that, “[W]hen a pagse
has been seized pursuant to a lawful traffic ste,seizure
does not become unreasonable...simply because areroffi
asks the passenger for identification during to@.5t State v.

Griffith, 2000 WI 72, 165, 236 Wis.2d 48, 613 N.\W.22.

In the case at bar, the Defendant claims that a
reasonable suspicion did not exist, but that igokirpatently

false. The Defendant relies on State v. Young, @42.2d

417, 569 N.W.2d 84 (Ct. App."sDist. 1997), to argue that
the facts were not sufficient for Officer Reed’ stof the
silver Impala. However, as the facts of the cadeaclearly
show, Officer Reed’s action of stopping the sillrapala that
contained a shooter from a shooting only five (fesaway,
was more than reasonable. Unlike Young, were fioeo
made contact only after two (2) people had shomteontact
in daytime hours in a known drug area, Officer Reeew of
an actual criminal shooting that was already cortejt
rather than just the possibility of a crime as _iauvig. The
facts of the initial traffic stop certainly displaiat Officer

Reed had reasonable and articulable suspiciori3etedant



Antwann Griffin concededand Judge Forbeck stated on the
record. (R: 34 at 35). Very quickly after asting only
five (5) miles away, a silver Impala matching trescription
of the suspect vehicle entered a geographicallyigwous
jurisdiction. It was very early in the morning asperson
exited the vehicle in a suspicious though not esglyeillegal
manner. Based on the location where the persqucsogsly
exited the vehicle, Officer Reed was aware thatitild have
been easy to dispose of evidence from the shootiihd. at
29-30). On the way to the Defendant’s car after titaffic
stop was initiated, Officer Reed heard more infdroma
concerning the possibility of an lowa license plate the
silver Impala fleeing the scene of the shooting &s the
Wisconsin Supreme Court recognized, the request for
identification did not make the seizure unreasomablt is
clear from the record that at least to the pointhef return to
the squad after initial contact with the occupaofsthe
Impala, no Fourth Amendment violation occurred.

The Young court recognized that even innocent

conduct, based on the totality of the circumstancas be

2MS. PESHEK:Certainly, his initial stop was readaiasdrased on the
initial description that he got, but this was aplging situation. (R: 34
at 43).

9



sufficient to cause police conduct. The Court gipAals

noted that:

If a reasonable inference of unlawful conduct can b
objectively discerned, the officers may temporarily
detain the individual to investigate, notwithstarglithe
existence of innocent inference which could be
drawn...It is also true that a series of acts, edahhich

are innocent in themselves may, taken togethee, mbe

to a reasonable suspicion of criminal conduct.

Young, 212 Wis.2d at 430nternal citation omittejl
Judge Forbeck found such a series of acts. Judge

Forbeck found that the vehicle driven by the Detarid
matched the description of the silver Impala ineolvn the
shooting “very closely.” (R: 35 at 3, 7). The taat
occurred at 2:00 a.m. in an isolated area. (Id7)at The
passenger suspiciously moved around to a diffgoesition
in the car. (Id. at 3, 7). Judge Forbeck founak tOfficer
Reed exited his squad, pulled his gun, and toldotssenger
to get back into the silver Impala._(Id. at 3-4)he vehicle
did not stay at the side of the road, but rathewelroff. (ld.
at 4). The vehicle widows were so darkly tintedttbfficers
could not see into the vehicle. (Id.) Judge Fokldeund that
the totality of the circumstances supported thap,shoting,
“And | think this officer under the facts and cirnatances

did what he should have done and what | would hope
10



would do as a police officer and stop the car aedspme
identification.” (Id. at 7). Even with the confas over the

license plate, after a review of Terry v. Ohio, 8&t. 1868

(1968), the court found that Officer Reed’s idenéfion
process met constitutional muster. The court fotimai
Officer Reed was in the process of releasing théemant
until a gun was observed in plain view, transfomgnitie
investigative intent. (R: 35 at 8).

Il. Officer Reed did not extend the stop, but instad

was concluding the stop in a reasonable manner,
when the investigative circumstances changed.

The Defendant repeatedly points to the length ef th
contact after Officer Reed learned that the Roclur@®p
Dispatch Center stated in error that the Defenddntpala
was not involved in the shooting at the Silver gip Saloon
and the discovery of the firearm concealed illegafi the
Impala. However, the record is quite clear thatttiaffic stop
was extremely temporary and lasted only as longeasssary
to effectuate the purpose of the stop, investigatod a
shooting and the suspicious behavior at the sgig.li Upon
return to his squad, Officer Reed initiated contadh the

Rock County Dispatch Center to ensure that therimmdédion

11



concerning the lowa registration was from Rock Gguand

not from the other radio channels that the officess
monitoring. As soon as Officer Reed learned thatvehicle
was not wanted in Wisconsin, he informed both the
dispatcher and Officer Sanders that he would letlthpala

go. Officer Reed testified that he only intendedréturn
Defendant John Griffin’s drivers license and ask donsent

to search, a procedure that the Wisconsin SuprematC
recognizes as, “standard, accepted investigativev la
enforcement devices and are not in any generalesens

constitutionally suspect.” _ State v. Williams, 2002 94,

119, 225 Wis.2d 1, 646 N.W.2d 834. The length iofet
guestioned by the Defendant is the time that ik ttmotravel
from the squad to the Defendants’ Impala addetiédime it
took to travel with the Defendant from the drived®or to the
back of the Impala. In other words, the time wasydnimis
at best and well within the period needed to diageg

The return of the drivers license to the Defendaas
not an extension of the contact, but rather an @apate
termination from the traffic stop. Judge Forbeokirid that

the vehicle windows, “were very darkly tinted anduy

12



couldn't see into the vehicle at the place and tiaral
position the vehicle was in when the officers wibrere at the
scene.” (R: 35 at 4). Further, Judge Forbeck doiin
reasonable that Officer Reed asked the Defendardtdp
from the car, “because it was hard to watch thesspfe at the
same time. Especially with -- when the vehicle hiated
windows.” (ld. at 5)

The United States Supreme Court recognized that:

[T]here is the more immediate interest of the molic
officer in taking steps to assure himself that pleeson
with whom he is dealing is not armed with a weattat
could unexpectedly and fatally be used against him.
Certainly it would be unreasonable to require phaice
officers take unnecessary risks in the performaoice
their duties. American criminals have a long tliads

of armed violence, and every year in this countgnyn
law enforcement officers are killed in the line dbfty,
and thousands more are woundeadrtually all of these
deaths and a substantial portion of the injuries ar
inflicted with guns and knives.

Terry, 88 S.Ct. at 1881. “According to FBI Law Brdement
Officers Killed and Assaulted reports, 62 officarsre killed
during traffic stops from 2003 to 2012...In 2012, 504
officers were wounded or assaulted in various mendering
traffic stops.” Ruben RosarioDespite Police Training,
“Routine” Stops Can Go Awry in an Instanthe St. Paul
Pioneer Press/www.twincities.com (8/7/2014),

http://www.twincities.com/localnews/ci 26296892/dis-
13




police-training-routine-stops-can-go-awry. Officafety is a

legitimate concern and ensuring that officers carhgme to
their families does not violate the constitution.

Officer Reed had the right to protect himself b t
least intrusive means necessary. After OfficerdRestified
that he intended to return the Defendant’s driVieense and
release the Defendant’s vehicle, Officer Reedftedtthat he
returned to the silver Impala and asked the Defenttaexit
the vehicle in order to return his drivers licen€ficer Reed
explained why he made that request. “It's veryicldt to
speak to one person when you have to try to watchet
people especially when | couldn’t -- | couldn’t 9ae¢he back
of the vehicle at all being that the windows weeekd' (R:

34 at 12). Officer Reed also explained,

My feeling was that | knew there was a lot of tiaff
leaving that location, and that if there was just a
shooting, there was a lot of confusion going om rat

it very well could have been the (silver Impaladiwed

in the shooting). The dispatcher saying it wasadow
registration and everything, | -- | wanted to makee
that that was actually the case. | didn't -- libedd
there was possibly confusion on the descriptiorihef
vehicle, | guess, is what I'm saying.

(Id. at 65). When the possibility of the presemfeguns
involved in a recent shooting and the inability dee the

occupants of the car merged, it was a clear datgefficer

14



safety. The decision to end the contact by retugeshat the
Defendant remove himself a short distance from ploasibly
dangerous situation in order for Officer Reed tachbhack the
Defendant’s drivers license was clearly reasonable.

The contact only continued when Officer Sanders,
positioned in a place that any citizen could lalfube
positioned, saw in plain view the illegally conaalweapon.
At that point, investigative intent changed basead the

continuing criminal violation. Courts have longdtéhat:

If, during a valid traffic stop, the officer becom@aware of
additional suspicious factors which are sufficiemgive rise to
an articulable suspicion that the person committed is

committing an offense or offenses separate anthdistom the

acts that prompted the officer’s intervention ie fhrst place, the
stop may be extended and a new investigation beglihe

validity of the extension is tested in the same meanand under
the same criteria, as the initial stop.

State v. Betow, 226 Wis.2d 90, 94-95, 593 N.W.28 {0t.

App. 6" Dist. 1999).
The legality of Officer Reed’s actions is analogaos

the actions of the officer in_Colstad, 2003 WI A@@h. In

Colstad, the defendant’s pickup truck struck ad;hitho later
died. The responding officer spoke with the defaridor a
brief time and told him to remain on scene as tffecay

tended to the injuries of the child and photograjiine scene.

15



The responding officer made contact a second tintle te
defendant forty-five minutes later and smelled ddor of
intoxicants coming from the defendant. The respumnd
officer put the defendant through field sobrietystieg,
eventually arresting the defendant for HomicideQperating
While Intoxicated. The Court of Appeals found tliae
initial investigatory detention occurred when tlesponding
officer told the defendant to stay. The Court gip&als also
found that the investigatory detention was reaslenahsed
on a possiblecivil violation. The investigatory intent
transformed to criminal when the responding officeurned
to the defendant and recognized the odor of intoxkiE on the
defendant’'s breath. The defendant argued that facide
arrest without probable cause occurred due to aniy-five
minute delay between officer contacts, and, theesfa
violation of the defendant's Fourth Amendment rght
occurred. The Court of Appeals disagreed. Revigwhe
reasonableness of the length and scope of a hxiegtigatory

detention, the Court noted that:

For the stop of a person to pass constitutionaltenuess
investigatory, the detention must be temporary lasd
no longer than is necessary to effect the purpésheo
stop. “Similarly, the investigative methods emmdy
should be the least intrusive means reasonablyainei

16



to verify or dispel the officer's suspicion in aosh
period of time.” A hard and fast time limit rulasibeen
rejected. In assessing a detention for purposes of
determining whether it was too long in duratiorgoart
must consider “whether the police diligently purswe
means of investigation that was likely to confirm o
dispel their suspicions quickly, during which tiriteis
necessary to detain” the suspect. In making this
assessment, courts “should not indulge in unréalist
second-guessing.” In assessing a detention’s iyglid
courts must consider the ‘“totality of the
circumstances—the whole picture,”” because the ephc
of reasonable suspicion is not “readily, or eveefully,
reduced to a neat set of legal rules.™

Colstad, 2003 WI App. 25 at 16. The Court of Agdpe
found the officer discovered information subsequienthe
initial stop which, when combined with informati@ready
acquired, provided reasonable suspicion that tHfendant
engaged in criminal activity.

Colstad shows that in the case at bar, Officer Reed
actions pass constitutional muster. Though theeDunt
noted that Officer Reed testified that he had achuihat in
the confusion of automobiles scattering from thdvesi
Slipper Saloon that Rock County Dispatch incorsectl
identified the Impala as having lowa plates, attinee did
Officer Reed act upon a hunch to search the singrala.
Instead, Officer Reed transformed the investigativesnt
from release and a request for a consent searatptobable

cause based detention established on the reasonable
17



articulable fact of a plain view observation of tbeme of
carrying a concealed weapon. Rather than violae t
constitutional rights of the Defendants, Officereldis actions
amounted to good police work.

CONCLUSION

For the forgoing reasons, the State respectfully
requests that this Honorable Court uphold the deofidhe
Defendant’s Motion to Suppress.

Dated this 13th day of October, 2015.

Respectfully submitted,

David J. O’Leary
District Attorney

Richard J. Sullivan
Assistant District Attorney
State Bar #1026905

Attorneys for Plaintiff-Respondent
Rock County District Attorney’s Office
51 S. Main Street

Janesville, Wisconsin 53545
(608)757-5615
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