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STATEMENT OF THE ISSUES

A MOTOR VEHICLE AI{D IS THERE
RECORD TO SUPPORT THE JURY'S

necessary r-n

issues and the

1-. DID I{ARK MCCASKILL OPERATE
SUFFICIENT EVIDENCE IN THE

VERDICT?

this case. The briefs will fu11y develop the

The Trial Court and a Jury Answered "Yes" as t.o the issue of

McCaskill operating a moLor vehicle.

2. DID THE TRIAL COURT PROPERLY RE.fECT McCASKILL'S
COLLATERAL ATTACK OF THE 2OO5 OWI CONVICTION?

The Trial Court deni-ed the motion to exclude a 2005 OWI

conviction for purposes of enhancing the sentence in t.his

case.

3. IS A NEW TRIAL NECESSARY IN THE INTERESTS OF .'USTICE?

This issue was noL addressed by the Trial- Court.

STATEMEMT ON ORAL ARGT'MEI\flT

The State does not bel-ieve oral argument is

Iaw.

STATEMENT ON PUBIJICATION

The State does not believe publication of this is case is

necessary as the case involves the application of well--

set.tled rules of law to a common fact situation.

STATEMENT OF FACTS AI{D CASE

The State agrees this appeal centers around an incident that

occurred on August 31, 201-1- at approximately 1-2230 a.m. as

recited in McCaskill's brief. The State also agirees with

the staLement of t.he case as set forth in McCaskill's brief.
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ARGT'MENT

L. McGASKTLL DrD OPERATE A vEHrcLE AI{D THERE rs suFFrcrENT
EVIDENCE TO SUPPORT THE .]URY'S VERDTCT.

The arrest of McCaskl11 in this case did not. initiarly
stem from operation of a vehicre. Law enforcement officers
were contacted by a resident who was concerned that a car

had been parked out in the street. with its headlights on for
over an hour. Law enforcement.'s contact with McCaski-ll- was

init.ially out

citi-zen ca11s

enforcement has

express concern

an obligation to

over a parked vehicle, Iaw

investigat.e that situation

of a communj-ty caretaker function. When a

to

to determine if the driver is injured or 1ost. or has car

problems in order to render aid or assist.ance. upon making

contact with Mccaskill, however, 1aw enforcement found him

unresponsive, sitting in the driver's seat. with no evid.ence

of anyone else in the car or having been in the car.

As the officers j_nvest.igated furt,her, they detected an

odor of intoxicants, which became stronger after Mccaskil-I

vomited on himself . rt was at that. point t.hat the of f icers

had reasonable suspicion to believe a crime was being

committed or had b'een committed - the crime of operating

while intoxicated.

Appellate counsel argues t.hat "it is easy to imagine

numerous scenarios where the defendant. was driven to the

scene and got in the driver's seat after the other driver

Ieft." (McCaskill's Brief, pg. t7.) However, that. ignores
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well - set.tled

to rule ouL

initiating a

Appellate

Cross Plai-ns v

counsel analogizes this case

. Haanstad, 288 Wis.2d 573,

case law that law enforcement is not required

the possibility of innocent behavior before

brief stop. Stat.e v Waldner, 206 Wis.2d 51,

60 , 555 N .W .2d 681, 585 (L996) .

What the officers found was a vehicle with it.s

headlight.s oD, McCaskj-lI sitting in the driver' s seat,

documentation indicat.ing McCaskill rented t.he vehicle and no

signs or indications that anyone else had been with t,he

vehicle. The of f icers were not required to rul-e out t.he

possibility of innocent behavior and had grounds to suspect

that McCaskill had driven the car there and that he was

under the influence.

to Village of

709 N.W.2d 447

(2005). The clear dist.inction between this case and

Haanstad i-s that in Haanst.ad there were witnesses who

unequivocally test,ified to t.he fact that the defendant took

absolutely no part in the vehicle being operated and she did

noL manipulate any of the controf s af ter t.he vehicle was

parked where officers found t.hem. In t,his case, there is no

evidence nor were there any witnesses t.o absolve McCaskill

of having drJ-ven the vehicle.

As it relates to t.he suf f ici-ency of the evidence t.o

the standard of review is that thissupport the verdict,

Court is not

trier of fact

to substitute its judgment for that of the

unless t.he evidence, viewed most f avorably to
j



4s1 N.W.2d 752, 7s8 (1990) .

If more than one reasonabl-e inference can be drawn from the

evj-dence, Lhe Court musL adopt the inference that supports

the verdict. Id.

This case is analogous to State v Mertes,315 Wis.2d

the state and the convicLion,

value and force that. no trier

could have found guilt beyond a

Poellinger, 153 Wis.2d 493, 507 ,

moLor vehicle.

argument "misses

was operating

approached him,

Mertes, is evidence about the keys

theMertes, the evidence was that keys

is so lacking in probative

of fact, acting reasonably,

reasonable doubt. State v.

756, 762 N.W.2d 813 (Ct.App. 2008).

defendant is arguing t.hat there was

to support the conclusion that the defendant

Here, ds in Mert.es, the

not sufficient evidence

As the Court in Mertes found,

operated a

McCaskill's

t.he mark. The issue is not whether Mertes

the vehicle at, the moment

but rather whether there

circumstantial evidence to prove that he drove

the police

was enough

the car to

the gas staLion." Id. at 763. Similarly, the issue in t.his

case is not whether there was evidence Lo prove operat.ion at

the t.ime t.he officers arrived at. Plover Springs Drive, buL

whether t,here is sufficient circumstantial evidence to prove

that McCaskill drove to that location.

The one fact missing from this case

for

that. was present in

the vehi-cIe. In

were found in the

ignition. However, in

was not running but t.he

t.he engine for the vehicle

Iights were on, the interior

Mertes,

parking
4



dome light was on and the defendant and a passenger were

found passed out inside the car t with the defendant sitting

in t.he driver's seat. fd. at 759. In our case, the car's

headlj-ghts were

driver's seat.

was det.ermined

on and McCaskill was found passed out. in the

102- 103. ) While t.he vehicle

vehicle, the officers found

evi-dence that it was rented to McCaskill . (App. pp. 104 -

106. ) There was no evidence to suggest anyone else was in

(Appendix, pp.

to be a rental

the vehicle or had driven the vehicle, nor did anyone

been with McCaskill t.hatforward claiming to have

pg. 108.) There was evidence, however, that

incident, the rental vehicle was returned t.o the

step

(App-

this

ever

day.

after

rent.al

agency. (App. pg. 107 . )

As st.at,ed above, the standard of review is t.hat this

Court "must accept the inference drawn by the trier of fact

unless t.he evidence the inference is based on is incredible

as a matter of Iaw. " State v. Wil-son, L49 Wis.2d 878

(1989). Further, "if more than one inference can be drawn

jury's

Wis.2d

from the evidence, the inference which supports the

finding must

2L6 (Ct.App.

be followed." State v. Witkowski, L43

1988 )

2.THE TRIAL COURT PROPERLY REiIECTED MeCASKILL'S ATTACK OF

THE 2005 owr cotwrcrroN.

Whether McCaskilI made a prima facie showing in a

Iaw that thiscollat.eral attack mot.ion is a guestion of

Court reviews independentlY. State v. Hammill , 293 Wis.2d

5



654, 66L, 71-8 N.W.2d 747, 750 (Ct.App

v. Ernst, 283 Wis.2d 300, 311, 699

For there t.o be a vali-d collateral

2006) , quoting Stat.e

N.W.2d 92, 97 (2005) .

a defendant must

or she 'did not

attack,

that he"point to f act.s that demonstrate

know or understand the information which should have been

provided' in the previous proceeding and, thus, did not

knowingly, intelligentl!, and voluntarily waive his or her

right to counsel.' Id. at 662.

A review of McCaski-I1's affidavit shows that it failed

t.o meet t.he standard seL f orth in Ernst. Af ter setting

part, "At my first appearance in that case on

2005, I entered a plea of guiIty." (App. pg.

At the motion hearj-ng held on November

State pointed

September 19,

case. The

out, that McCaskill's affidavit

f orth his dat.e of birt.h, abilit.y to

status, the first paragraph that. has

collateral attack issues is !f s, which

2005 was not his

transcripts showed

ue

not

read and employment.

any relevance to the

reads, in pertinent

Sept.ember L9,

10e. )

2, 201-2, the

was faIse.

f irst appearance on t.hat

that McCaskill made his

it reads, "I was

in the Portage

init.iat appearance on August 30, 2005 and at that hearing

McCaskill entered a not guilty plea. (App. pg. LL2.)

Further, that transcript shows that McCaskill informed the

Court, "I atready got an attorney." (App. pp. 111-LL2.)

That admission in the record would also indicate that

of McCaskill's affidavit was false as

represented by a lawyer at. any t.ime

6



County case." (App. pg. 110.) As quoted above, McCaskill

told the Court. at t.he initial appearance, "I already got an

attorney. "

McCaskill' s af f idavit in tlz states, "At the time I

entered the guilty pIea, I was not advj-sed of the maximum

penalties f f aced . " (App. pg. l-10 . ) While that is true,

the transcript from the initial appearance shows the Court

did inform McCaskill of the minimum and maximum possible

penalties for the offense charged in that case and that the

def endant underst.ood t.hose penalt ies . (App . pg. 111 . )

Last,Iy, tle of McCaskill's affi-davit states, "At no time

in the case (and not at the tj-me of the guilty plea) was I

examined as to whether I was competent t.o proceed, either

with or withouL an aLtorneY. "

A11 of McCaskill's statemenLs in his affidavit in

support of his collateral at.tack are conclusory statements.

There are no statements in that affidavit that speak to

specific facts

intelligent and

to show his waiver was not

If you compare

Ernst,, the two

a knowing,

McCaskill' s

are similar

Ernst Court

prima facie

voluntary one.

affidavit to that in State v

enough for

did that

this Court t,o rule the same as the

McCaskill did not make a sufficient

showing Lo warranL an evidentiary hearing.

In Ernst the defendant, s affidavit st.ated that he was

"not represented by counsel and the court did not take a

knowJ-ng and. voluntary waiver of counsel- from the defendant" .

7



Id. at. 319. The SuPreme Court

facts resulted in a failure to

Id. The affidavit at question in this

essentially the same. There are no specific

McCaskill's waiver was not a knowing,

facts

he1d, "the lack of sPecific

establish a prima facie case.

appeal is

that show

intelligent and

voluntary one.

As not.ed in Appellate Counsel',s brief, Lhe Trial court

reviewed the transcripts from McCaskill's prior case. While

not a fu11-f1edged. evidentiary hearing, the Trial Court

conducted. enough of a review to see if there was a basis for

the collateral attack. As noted, the Tria1 Court found that

McCaskill- asserted at his initial appearance t.hat he had an

attorney and his attorney told him the type of bond he

should ask for. While the plea colloguy on September a9,

2005 did not specifically address the advantages and

d.isadvantages of self-represenLation, the Trlal Court did

again inquj-re of Mr. Mccaskill whether he wanted to give up

his right. to be represented by an aLtorney. (App- pp. 1l-4-

115.) As the Court Stat,ed in Ernst, "Lhe record must show,

or there must be an allegation and evidence which show, that

the accused was offered counsel but intelligently and

und.erstandingly rejected the offer." Id. at 318. It is

clear from the record t.hat McCaskill did this at his plea

and sentencj-ng hearing. Especiatly in light of his

statements to the Court at his initial appearance that he

8



had an attorney and had consulted with

the kind of bond to ask for. (App. pg.

his attorney about

113.)

pp. 26-Lop of 28)

colloquy from the

Tf McCaskill wants

case, it needs to

Appellate counsel's argument (Brief

regarding other deficiencies in the plea

2OO5 case 1s not relevant to this case.

to challenge t.he

be done through

colloquy are not

plea colloquy j-n

that case.

the 2005

Deficiencies in the plea

thea basi-s for a collateral attack but are

basis for a direct attack. That direct attack needs to be

taken in that underlying case and not in this appeal. State

518 N.W.2d 528, 535 (2ooo)v. Hahn, 238 Wis

See also, StaLe v

2d 889, 903-4,

. HammiIl, Id. pg. 666.

3 THE REAL CONTROVERSY WAS FULLY AI{D FAfRLY TRIED A}ID A NEW

TRIAL IS NOT NECESSARY.

McCaskil-I argues a new t.rial- is necessary due to

inconsistent verdicts. There is not.hing inconsistent in the

verdict.s. McCaskill was charged with operating while

intoxicated and operating with a prohibited alcohol

concentration.

For the offense of operat.ing while intoxicated, the

State must prove the defendant drove/operated a moLor

vehicle on a highway and the defendant was under the

influence of an intoxicant at the time of the

driving/operati-on. WrS JI-CRIMINAL 2663. (App. pp. 115-

117. ) ..Und.er the inf fuence" is def ined as "to be less able

9



to exercise the cl-ear judgment and steady hand necessary to

rd.handle and control a motor vehicle."

For the offense of operating with a prohibited alcohol

concentration, the State must prove the defendanL

drove/operated a motor vehicle on a highway and at the t.ime

of the driving/operation the defendant had a prohibited

alcohol concentrat.ion. WfS JI-CRIMINAL 2660C. (App.pg.

118. )

The l-ssue, aD

McCaskillwhet.her

operating while

ability to exercise

jury's verdict, is not just

the vehicle, but , for t.he

charge, whether McCaskill's

terms of the

was driving

intoxicated

the clear judgment and

and control a motor

steady hand

vehicle wasnecessary

impaired.

observed

to handle

As there was no evidence or testimony regarding

d.riving by McCaskill-, it would be plausible the

jury could find the SLate had not proven that element beyond

a reasonable doubt. For the charge of operating with a

is needed, beyondprohibit.ed alcohol concenLration, all- that

the operation, is Proof

jrrry could easily have

vehicle, ds he and his

of the alcohol concenLration. The

concluded that McCaskill drove the

car had to get to t.hat location

been evidence, to themay not have

as t.o impairment, there clearlY was

alcohol concenLration. Those

somehow While there

satisfaction,jury's

evidence of t.he Prohibit,ed

verdicts are not inconsistent.

l0



The standard

appellate court to

of revi-ew on this issue is f or the

view "facls in the light most favorable

more than one inferenceto sustain the verdict and where

might

accept

be drawn from the evidence presented at trial to

the inference drawn by t.he jury." State v. Forster,

260 Wis.2d 749, 153, 659 N.W.2d L44, 746 (Ct.App. 2003).

and Wisconsi-n'sFurther, the United States Supreme Court

courts have consistently held t.hat.

between several counts is not required

jury's verdict. See Dunn v. U.S., 284

logical consistency

j-n order to accept a

US 390 (L932); St.ate

(1,974) ; Nabbefeld v.v. Mills , 62 Wis.2d 1-86, 214 N.W.2d 456

State, 83 Wis.2d 515, 266 N.W.2d 292 (L97B) ; State v.

Thomas, 161

v. Johnson,

Wis.2d 616 , 468 N .w.2d 729 (Ct.App. 1991) ; St.ate

184 Wis.2d 324, 516 N.W.2d 463 (Ct..App. L9e4) ;

N. hr. 2d 49i ( Cr . app .and, State v. Thomas, 274 Wis.2d 513,683

2O04) .

CONCLUSION

For the reasons set forth above, Lhe St.ate asks the

Court to affirm the Trial Court's ruling and uphold t.he

jury's verdicL.

Dared. a-/ta/ru

DAVID R. KNAAPEN
State Bar No. 1010529
Assist.ant Dist.rict At.t.orney
Attorney for Plaint.iff -Respondent.
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