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STATEMENT OF THE ISSUES

Did exigent circumstances justify the blood draw th
was performed on the Defendant-Appellant, hereinaft
Vongvay?

The trial court answer: Yes.

at
er

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Neither publication of this court’'s opinions nor or
argument is necessary in this case. The issues pre
are adequately addressed in the brief and under the
of appellant procedure, publication of this decisio
appropriate because it is a one-judge appeal.

Stat. 8§ 809.23(1)(b)4, Wis. Court Rules and Procedu
2013-2014.

STATEMENT OF THE FACTS

On November 3, 2013 between 3:43 a.m. to 3:47 a.m.

Officer Goetsch stopped the vehicle Vongvay was dri
traveling 38 miles per hour in a posted 25 miles pe

speed zone in the Village of Sharon, Walworth Count
Wisconsin (R27:5-6, 21). After observing several si
intoxication, Officer Goetsch had Vongvay submit to
sobriety tests. Vongvay failed to satisfactorily co

those tests and refused to submit to a preliminary

test (R27:7-10). Based on his observations of Vongv

Officer Goetsch formed the opinion that Vongvay was
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the influence of an intoxicant and unsafe to operat
vehicle (R27:10-11). Officer Goetsch placed Vongvay
arrest at 4:07 a.m. and transported Vongvay to the

of Sharon Police Department, arriving at approximat
a.m. (R27:24).

At the time of Vongvay’s arrest at 4:07 a.m. Office
Goetsch contacted Walworth County dispatch, which i
office procedure, and requested that they run Vongv
criminal history (R27:11, 26-27). Walworth County d
advised Officer Goetsch that the TIME system was do
that it was taking long periods of time to get driv
histories back (R27:22, 25). Officer Goetsch advise
dispatch to inform him of any prior OWI convictions
they learned any information (R27:22). Because the
system was down, Officer Goetsch was unable to chec
Vongvay'’s prior record so Officer Goetsch asked Von
he had any prior OWI convictions (R27:11, 22). Von

responded that he had no prior OWI or DUI convictio

(R27:11).
Once inside the Sharon Police Department Officer
Goetsch read Vongvay the Informing the Accused form

expecting Vongvay to submit to a breath test based
first OWI offender status (R27:11-12). Vongvay refu

submit to a breath test at 4:49 a.m. (R27:14). Offi
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Goetsch then issued Vongvay a Notice of Intent to R
his citations, and a copy of the Informing the Accu
(R27:14). Because Vongvay, who had no ties to the ¢
was unable to post bond on his citations Officer Go
transported Vongvay to the Walworth County jail (R2

Upon arrival in the parking lot of the Walworth Cou
jail, Officer Goetsch received information from dis
that Vongvay'’s records information came back and Vo
a prior OWI conviction making this now a criminal O
offense (R17:14-15, 23). This information was recei
dispatch at 5:55 a.m. (R27:15). Because Officer Go
had probable cause to believe this was a criminal O
offense, Officer Goetsch knew he would normally hav
obtain a warrant for a blood draw in the event of a
(R27:15). Officer Goetsch immediately called his Ch
advice on how to proceed (R27:15-16). Officer Goets
advised by his Chief to call Assistant District Att
Donohoo (R27:15-16). As a result of his conversatio
Assistant District Attorney Donohoo, while in his s
Officer Goetsch again read Vongvay the Informing th
form and requested a chemical test of Vongvay's blo
(R27:16-17). Vongvay refused at 6:12 a.m. (R27:17-1

Following Vongvay’s refusal, Officer Goetsch made t

decision to draw Vongvay'’s blood without a warrant
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Officer Goetsch understood the importance of having

Vongvay'’s blood drawn within three hours of the tra

(R27:20, 28). Officer Goetsch testified there was a
electronic search warrant procedure in place, howev
search warrant forms were at the Sharon Police Depa
and he would have had to travel back to his departm
order generate an affidavit for the search warrant.

30). Officer Goetsch testified that it takes approx
twenty-five to thirty minutes to travel from the Sh
Police Department to the Walworth County jail (R27:
Officer Goetsch further testified that he had used

and electronic warrant process on four or five prio
occasions (R27:39). Officer Goetsch testified that

have taken fifteen to twenty minutes to generate th
affidavit and search warrant and then an additional

to twenty minutes at least, if everything went smoo

get a judge, email the search warrant to the judge

and sign, swear over the phone to the search warran

the judge email the search warrant back, and print

search warrant out (R27:39-40).

After making the decision to draw Vongvay's blood

without a warrant, Officer Goetsch drove Vongvay fr

Walworth County jail parking lot across the street

Lakeland Medical Center. Officer Goetsch immediatel
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escorted Vongvay into the building where they had t 0 wait

for a medical technician to draw Vongvay’s blood (R 27:17-
20). The drive from the jail to Lakeland Medical Ce nter took
approximately ten seconds (R27:27-28). A medical te chnician
drew Vongvay’s blood on November 3, 2013 at 6:41 a. m., just
short of three hours from the time of Vongvay'’s tra ffic stop

(R27:18-19, 21-22).
ARGUMENT

The Circuit Court Properly Concluded That The Blood
Draw Met The Exigent Circumstances Exception.

Officer Derrick Goetsch did not obtain a warrant.

Therefore, the State must prove that the warrantles s blood
draw met one of the recognized exceptions to the wa rrant
requirement. It met the requirements of the exigen t
circumstances exception, and therefore, the blood d raw was

constitutional.
A. Standard of Review.
This Court’s “review of an order granting or denyi ng a
motion to suppress evidence presents a question of

m

constitutional fact. State v. Tull berg, 2014 WI 134, | 27,

359 Wis. 2d 421, 857 N.W.2d 120 (quoting State v. Robi nson,
2010 WI 80, 1 22, 327 Wis. 2d 302, 786 N.W.2d 463). “When
presented with a question of constitutional fact, t his court

engages in a two-step inquiry. I d. (quoting Robi nson, 327



Wis. 2d 302, {1 22). “First, [this Court] review[s] the

circuit court's findings of historical fact under a

deferential standard, upholding them unless they ar e clearly
erroneous.” I d. (quoting Robi nson, 327 Wis. 2d 302, | 22).
“Second, [this Court] independently applies]
constitutional principles to those facts.” I d. (quoting

Robi nson, 327 Wis. 2d 302, {1 22). This two-step inquiry

applies when determining whether exigent circumstan ces or
consent justified a warrantless search. I d., 728 (citation
omitted); State v. Kol k, 2006 WI App 261, T 10, 298 Wis. 2d

99, 726 N.W.2d 337 (citations omitted).

B. Legal Principles.

“The Fourth Amendment to the United States Constitu tion
and Article I, Section 11 of the Wisconsin Constitu tion
protect ‘[tlhe right of the people to be secure in their
persons, houses, papers, and effects, against unrea sonable
searches and seizures.” Tul | berg, 359 Wis. 2d 421, T 29
(alteration in Tul | ber g) (quotation marks and quoted source
omitted). “The touchstone of the Fourth Amendment is
reasonableness.” I d. (quoting Florida v. Jinmeno, 500 U.S.
248, 250 (1991)). “The Fourth Amendment does not p roscribe
all state-initiated searches and seizures; it merel y
proscribes those which are unreasonable.” I d. (quoting

Ji meno, 500 U.S. at 250).



“A warrantless search is presumptively unreasonable :

and is constitutional only if it falls under an exc eption to
the warrant requirement[.]” I d., 130 (citations omitted).

“One exception to the warrant requirement is the ex igent
circumstances doctrine, which holds that a warrantl ess
search complies with the Fourth Amendment if the ne ed for a
search is urgent and insufficient time to obtain a warrant
exists.” | d. (citation omitted).

Consistent with the U.S. Supreme Court, [the
Wisconsin Supreme Court] has recognized four
circumstances which, when measured against the
time required to procure a warrant, constitute
exigent circumstances that justify a warrantless
[search]: (1) an arrest made in ‘hot pursuit,” (2)
a threat to the safety of the suspect or others,
(3 a risk that evidence will be destroyed, and
(4) a likelihood that the suspect will flee.

Robi nson, 327 Wis. 2d 302, § 30 (emphasis added) (citations
omitted).

“A blood draw to uncover evidence of a crime is a
search within the meaning of the Fourth Amendment.”
Tul | ber g, 359 Wis. 2d 421, 31 (citation omitted).

A warrantless, nonconsensual blood draw of a
suspected drunken driver complies with the Fourth
Amendment if: (1) there was probable cause to
believe the blood would furnish evidence of a
crime; (2) the blood was drawn under exigent
circumstances; (3) the blood was drawn in a
reasonable manner; and (4) the suspect did not
reasonably object to the blood draw.”



| d. (citations omitted). !

“[A]s a result of the human body’s natural metaboli c
processes, the amount of alcohol in an individual's blood
dissipates over time, which may result in the loss of

evidence.” State v. Reese, 2014 WI App 27, 1 16, 353 Wis. 2d

266, 844 N.W.2d 396 (citing Schnerber v. California, 384
U.S. 757, 770-71 (1966)). See also Tullberg, 359 Wis. 2d
421, 1 42 (citing M ssouri v. MNeely, US. ,133S.

Ct. 1552, 1556 (2013)) (“Evidence of a crime is des troyed as
alcohol is eliminated from the bloodstream of a dru nken
driver.”). "[A] significant delay in testing will n egatively
affect the probative value of the results.” McNeel y, 133
S. Ct. at 1561. Longer intervals may raise questio ns about
the accuracy of the blood alcohol content calculati on. | d.
at 1563.

“IW]hile the natural dissipation of alcohol in the

blood may support a finding of exigency in a specif ic case,
... it does not do so categorically. Whether a wa rrantless
blood test of a drunk-driving suspect is reasonable must be
determined case by case based on the totality of th e

! By not arguing otherwise, Vongvay has concedetlttieae was probable cause to draw
his blood, his blood was drawn in a reasonable maramd he did not reasonably object
to the blood drawSee Arnold v. Cincinnati Ins. Co., 2004 WI App 195, 1 52, 276 Wis.

2d 762, 688 N.W.2d 708 (citation omitted) (holdthgt a party conceded a point of law
by not arguing otherwise). Accordingly, the Staterief will focus on whether exigent
circumstances justified the blood draw.

10



circumstances.” Tul I berg, 359 Wis. 2d 421, 1942

(alterations in Tul | ber g) (quoting McNeel y, 133 S. Ct. at
1563). “[N]Jo single fact is dispositive.” 1d., 142 n.23
(citation omitted). "The relevant factors in determ ining
whether a warrantless search is reasonable, includi ng the
practical problems of obtaining a warrant within a timeframe
that still preserves the opportunity to obtain reli able
evidence, will no doubt vary depending on the circu mstances
in the case." McNeel y, 133 S. Ct. at 1568. “Ultimately,

iln  those drunk-driving investigations where poli ce
officers can reasonably obtain a warrant before a b lood
sample can be drawn without significantly undermini ng the
efficacy of the search, the Fourth Amendment mandat es that
they do so.” I d., 142 (alteration in Tul | ber g) (quoting

McNeel y, 133 S. Ct. at 1561).

C. Exigent Circumstances Justified Vongvay’s Warrantle SS

Blood Draw.

Vongvay argues that exigent circumstances did not e xist
and therefore, the warrantless blood draw violated his
Fourth Amendment rights. The circuit court conclud ed that
the officer had probable cause to believe that the blood
draw would uncover evidence of a crime and that exi gent
circumstances justified the warrantless blood draw (R27:40-

43). The circuit court stated:

11



I’'m going to find that there were exigent
circumstances here. The McNeely case makes it
clear that they are not overruling the implied
consent, they are only saying that when there is —
that there is time wusually to get a search
warrant, but | think they refer to distances away
from officers who are far away from a judge or
whatever to get a search warrant....Then you have to
apply for a search warrant. And they refer to the
Schmerber case, what might reasonably be believed
by the officer to be an emergency. In which the
delay necessarily to obtain the search warrant
threaten the destruction of the evidence. | think
it pertains to this case and the unusual facts.
Based on the officer arrest, he did find a
sufficient probable cause, clues to arrest...and the
defendant refused a breathalyzer. [The defendant]
also claimed he did not have a prior conviction.
The officer called the...dispatcher, who told him
the Time system was down. And that he asked for a
criminal behavior background report. And that
showed when he received it, at 5:55 a.m., a prior
conviction. Which in the officer's understanding
and policies of the offices that they should
receive a blood draw. And he received this over
here in Elkhorn either at the Sheriff's
Department, | believe, or at the hospital...but
his...computer system to apply for a search warrant
would have taken him another half hour
approximately to go back to the station to do the
drawing up of the information on the computer,
another 20 minutes. Making a telephone call to a
judge, locating a judge, hopefully it would be a
judge available immediately, but the judge then
has to get on the computer and Ilook at
the...affidavits and if probable cause is there,
swear the officer, put his signature on there, and
then go to the portion — the warrant portion. The
officer estimated that takes on the average at
least 20 minutes. But that there have been times
when--a significant amount of times when the
warrant system didn’t work as | understand it or
the phone didn't work. So it is not a flawless
procedure. So | think it was certainly reasonable
at that time to ask for under the implied consent

12



a withdrawal of blood without a warrant. Those
will be my findings.

| didn’t mention also that he did call his
supervisor...[and] he called [the DA]...It shows his
good faith effort to find out what is the correct
procedure to do and he acted upon that also which
goes to the reasonableness of his conduct in
asking for the blood draw.
R27:40-43. This court should affirm that conclusion
Exigent circumstances justified the warrantless blo
One factor creating exigent circumstances in this c
is the passage of time. Officer Goetsch stopped th
Vongvay was driving on November 3, 2013 between 3:4
3:47 a.m. (R27:5, 21). After investigating several
intoxication Officer Goetsch observed on Vongvay, O
Goetsch placed Vongvay under arrest at 4:07 a.m. an
transported Vongvay to the Village of Sharon Police
Department, arriving at approximately 4:15 a.m. (R2
the time of Vongvay’s arrest at 4:07 a.m. Officer G
contacted Walworth County dispatch, which is normal
procedure, and requested that they run Vongvay’s cr
history (R27:11, 26-27). Walworth County dispatch a
Officer Goetsch that the TIME system was down and t
was taking long periods of time to get driving hist

back (R27:22, 25). Officer Goetsch advised dispatch

inform him of any prior OWI convictions once they |
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any information (R27:22). Because the TIME system w
Officer Goetsch was unable to check Vongvay’s prior

so Officer Goetsch asked Vongvay if he had any prio
convictions (R27:11, 22) . Vongvay responded that

prior OWI or DUl arrests (R27:11). Based on Vongvay
assertions Officer Goetsch believed he was dealing

OWI first offense, which is not a crime.

After being read the Informing the Accused form,
Vongvay refused to submit to a breath test at 4:49
(R27:14). Officer Goetsch finished processing Vongv
citations and transported Vongvay to the Walworth C
jail arriving at 5:55 a.m. (R27:14-15).

Only after arriving at jail's parking lot did Offic
Goetsch learn from dispatch that Vongvay had a prio
conviction making this now a criminal OWI second of
(R17:14-15, 23). At that point, Officer Goetsch wan
draw blood (R27:15). He knew around two and a half
had passed since the traffic stop. Officer Goetsch
immediately called his Chief and Assistant District
Donohoo for advice on how to proceed (R27:15-16). A
result of his conversation with Assistant District
Donohoo, while in his squad car Officer Goetsch aga

Vongvay the Informing the Accused form and requeste
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chemical test of Vongvay's blood (R27:16-17). Vongv ay
refused at 6:12 a.m. (R27:17-19).

Officer Goetsch then made the decision to draw

Vongvay's blood without a warrant (R27:17). Officer Goetsch
understood the importance of having Vongvay’'s blood drawn
within three hours of the traffic stop, and it was not
feasible to accomplish this based on the time it wo uld have
taken him to travel to his department and obtain th e

warrant. (R27:20, 28, 30, 39-40).

After making the decision to draw Vongvay’'s blood

without a warrant, Officer Goetsch immediately drov e Vongvay
from the Walworth County jail parking lot across th e street

to Lakeland Medical Center, and escorted Vongvay in to the
building where they had to wait for a medical techn ician to
draw Vongvay’s blood (R27:17-20). The drive from th e jail to
Lakeland Medical Center took approximately ten seco nds
(R27:27-28). A medical technician drew Vongvay’'s bl ood on
November 3, 2013 at 6:41 a.m., just shy of three ho urs after

Vongvay'’s traffic stop (R27:18-19, 21-22).
Contrary to Vongvay’s assertion, this passage of ti me

is a factor contributing to exigent circumstances.

Vongvay’s blood was drawn barely within the three h our limit
for automatic admissibility of the blood test resul t. “[A]
suspected drunken driver's blood should be drawn wi thin

15



three hours of an automobile accident in which the driver

was involved.” Tul | ber g, 359 Wis. 2d 421, § 19. “If a blood

sample is taken more than three hours after an auto mobile
accident, the blood draw evidence is admissible onl y if an
expert testifies to its accuracy.” Id., 119 n.7 (citing

Wis. Stat. 8§ 885.235(1g) & (3) (2009-10)). But bloo d test
evidence *“is admissible ...if the [blood] sample was
taken within 3 hours after the event to be proved.” Wis.

Stat. § 885.235(1g).

“[Blecause an individual’'s alcohol level gradually

declines soon after he stops drinking, a significan t delay
in testing will negatively affect the probative val ue of the
results.” McNeel y, 133 S. Ct. at 1561. “While experts can
work backwards from the BAC at the time the sample was taken
to determine the BAC at the time of the alleged off ense,
longer intervals may raise questions about the accu racy of
the calculation.” | d. at 1563. In Schrer ber, a time period
of less than two hours created exigent circumstance s. 384
U.S. at 769. The Court noted that time had lapsed bringing
the accused to the hospital and to investigate the scene of
the accident. I d. at 770-71.

Accordingly, the fact that Vongvay's blood was draw n
barely within three hours of the traffic stop contr ibutes to
the exigency of this case. See Tul |l berg, 359 Wis. 2d 421,

16



19 47-48 (relying on Wis. Stat. § 885.235'’s three-h our rule

to conclude that exigent circumstances justified a blood
draw that occurred more than two and a half hours a fter an
automobile accident); Schnerber, 384 U.S. at 769, 771
(holding that an exigency justified a warrantless d raw of a
suspected drunken driver's blood that was performed more
than two hours after a car accident); accord State .

St avi sh, 868 N.W.2d 670, 677-78 (Minn. 2015) (relying on a

Minnesota statute that requires a blood draw “withi n 2 hours

of the accident to ensure the reliability and admis sibility

of the alcohol concentration evidence” to conclude that
exigent circumstances justified a blood draw that o ccurred

fifty minutes after an automobile accident).

In addition, through no fault of Officer Goetsch,

Goetsch was unaware that he had probable cause to d raw
Vongvay’s blood until he was made aware of Vongvay’ S prior
OWI arrest at 5:55 a.m.. Vongvay had previously to Id

Officer Goetsch that he did not have any prior OWI

convictions, and because the system used to check d river's
license records was down, Officer Goetsch had no wa y of
verifying Vongvay’s claim. Thus, contrary to Vongva y’'s
assertion, it was his own rather than Officer Goets ch’'s
actions that contributed or necessitated the warran tless
blood draw.

17



This factor weighs heavily in favor of finding that
exigent circumstances justified the blood draw.

Another contributing factor is the dissipation of

alcohol in Vongvay's blood stream. See McNeely, 133 S. Ct.

at 1560 (“Testimony before the trial court in this case
indicated that the percentage of alcohol in an indi vidual’s
blood typically decreases by approximately 0.015 pe rcent to
0.02 percent per hour once the alcohol has been ful ly
absorbed.”). A person's alcohol level gradually dec lines
soon after he or she stops drinking. McNeel y, 133 S. Ct. at
1561. A significant delay in testing will negative ly affect
the probative value of the results. | d. The dissipation of
alcohol in the blood does not create a per se exigency, but

it may support a finding of exigency in a specific case.
| d. at 1563. The dissipation of alcohol in Vongvay's blood

constituted a factor that helped create exigency.

Finally, Officer Goetsch reasonably concluded that, if
he applied for a warrant, he would have risked the
destruction of evidence. Justice Sotomayor’s opinio n for the
McNeel y Court recognized:

[T]he fact that a particular drunk-driving stop

is “routine” in the sense that it does not

involve “ ‘special facts,” ” i bid., such as the

need for the police to attend to a car accident,

does not mean a warrant is required. Other

factors present in an ordinary traffic stop, such
as the procedures in place for obtaining a

18



warrant or the availability of a magistrate
judge, may affect whether the police can obtain a
warrant in an expeditious way and therefore may
establish an exigency that permits a warrantless
search. The relevant factors in determining
whether a warrantless search is reasonable,
including the practical problems of obtaining a
warrant within a timeframe that still preserves
the opportunity to obtain reliable evidence, will

no doubt vary depending upon the circumstances in
the case.

McNeel y, 133 S.Ct. at 1568. Thus, contrary to Vongvay’s

assertions, under McNeel y, the existing procedure for
obtaining a warrant is a factor among the “totality of the
circumstances” that should be considered in determi ning
whether a warrantless search is reasonable. | d. at 1559.
Officer Goetsch estimated that he would have had to drive
thirty minutes back to his office and then it would take an
additional thirty to forty-five minutes to obtain a n
electronic search warrant. After obtaining the sear ch
warrant Officer Goetsch would have then still had t o]
transport Vongvay to a hospital for the blood draw. This
would have put Officer Goetsch conservatively over four
hours from the time of Vongvay’'s traffic stop, befo re a
blood draw would have been able to be performed. Un der these
circumstances, Officer Goetsch had a reasonable bas is to
think that waiting for a warrant could have allowed the

destruction of evidence.

19



The warrantless blood draw was constitutionally
justified by exigent circumstances. Officer Goetsc
probable cause to believe that Vongvay operated a m
vehicle under the influence. The passage of time,
false claims regarding his prior record, the malfun
the software used to check driver's prior records,
warrant process, and the dissipation of alcohol in
bloodstream combined to create exigent circumstance
justifying the blood draw without obtaining a warra
Evidence would have been lost if Officer Goetsch wa
obtain a warrant. Based on the totality of the
circumstances, the blood draw met the constitutiona
requirements. The circuit court concluded that exi
circumstance justified the warrantless blood draw (

42). This court should affirm that conclusion.

20

h had
otor
Vongvay's
ction of
the

Vongvay'’s

nt.

ited to

gent

R27:40-



CONCLUSION
For the foregoing reasons, the State respectfully
requests this court affirm the circuit court's orde

denying Vongvay’s motion to suppress.

Dated this day of February, 2016.

Respectfully submitted,

MATTHEW R. LEUSINK
Assistant District Attorney

Walworth County, Wisconsin
State Bar No. 1091526

Walworth County Judicial Center
1800 Co. Rd. NN

PO Box 1001

Elkhorn, W1 53121
262-741-7198
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