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STATI: {)F \ 'Is( :O Ii ,
PL: I TIFF-1 I:. PN)N DENT,

V.

I•:.11 NC T LI•:I•; NI( IIOL ON,
DI FE N I)AI T-A1'1'1•:LLAI T.
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I ii•:. PRESENTED

I) id the Circuit ('curt Properly Deny Mr. icholson's Motion 'I'o
Dismiss Ca a Number Il13('MI01!248# on the ;rounds that he
W 'as Denied IIis Constitutional Right to I':ffc cti c Assist^incc of
Counsel and that the Order Upon Which this Prosecution W 'as
Based was Void Without a Ilea ring?

The trial court found that the I o Contact Order Issued in Case
Number 2011{:1 .1!1!5715 Was a Valid Exercise of the (b urt's



Discretion and that Trial C'^ erns l Was art Ineffective fnr
Failing t C ol la terally Attack that Order.

Did the Circuit Court 1'roperIv Deny Mr. Nicli olson's Motion
I or a New Trial in Ca a Nuiiiber 2013(F002 723 on the (;round
that IIe NVa Denied IIis Right to i fair Trial b y the Admission
of I •:vidence that Affected  Stibtantiilil 1 il;hts Without a
Hearing?

The trial court found that the out of court statements b y NIDF
a admissihlr, as in excited utterance and that the statement
as not testimonial.

Did the Circuit Court Properly IDen y- Mr. ich lson's Motion
For a New Trial in case numhers 2Il13(1MI002ISS and
2013(1:11)02723 c>n the ground that he was denied his
constitutional right to testify-?

The trial court found that Mr. I icholson fur • fcited his right to
testify-.

TATEN] [I T O 
0R 

L ARCl \II•;I T AND
PI ' BLICA'I'ION

"I -he opportun-1tv for oru] argLinent is r i]LI -,t 1:d bedaLlse of the

nc)velty of thy: issues prey nLed. I'Lib1 -1c ttion is r :quested. The case

W i]] enunciate a new ru] c.: of
'
 ]aw or modify, and c]arify an existinL.

rLil . § # O9.23 I ) a} I slats. ]'Lirther, the issues i]] present an

eila )]fished rUI cif' ]aw in a factuaI siLLiation si riificanLIy different

from that i n pL1bIi hed opinions. O9.23( I ) a)2 scats.

STATE\IE 'I' OF TIIE CASE

In I]]l aLIkL:e Coriilt y case numb r 2OI 3C M0024 . [\•r.

Nicholson ws charged by criminal complaint in count one with

intentionally Violating a COL] N. order iSSUe_] Linder , `973.049{ ) f or a

2



m1sci nic.:anor con\•fiction. as a repeater, contrar y Lo 941.39{ }. ti

939.5 I (3)(a). }6 .075{ I )(i) and 939.62(1)(a) stats. on or about

June 6, 2013. in Count two with ]ntentionu]1v caLis]ng hodiiy harm to

\1I)I'. by an act done with intent to caL1>e hodi]V harm to that person,

1 1thoLlt consent. as a repeater. contrary to 940.I9{ I ),

939.5 I {3)(a ). 96# .075{ I }{a) and 939.62(1)(a) stats. on or about

June 0. 2013. and in count wiLhith disorderlyy condu.ct. as a

repeater, contrary to 947.01 { 1), 931.5 I {3) b). 96# .075{ I){a) and

939.62(1 }{u -,tats. on or about June 6. 2013.

I hlt comp]uint was fi]c.xl on .Funs. . 2013.

Initial appearance WLIS he]d on that &Lte Mr Nicholso

apps. ared in pc:r )n and by course]. I3ai] was set tit 500M0 cash.

I'rc. rial conference was sch :du] 1 fir .Iutie . 2013.

In Mil Sauk :e CoLinty case number 2013C1'002723. r.

Nicholson was charged by crimina] cor17p]uint in count one with

causing great hodi] kutrti7 to E\11 )I' by an act done vitki intent Lo

cause: hodi]y harm Lo that pc. rson. as a rc. pc. atc:r. comrary to

940.19(4}. § 939.O(3)h). 96# .075{ I ) a) and 939.62k I }{E) stats. on

or ahoLit is vember 4. 201 1.

I hat corplaint a. I i]t:ci on June 14. 2013.

'[ -
his charge Hid previously been issucl as omml [uric iri \1 I viubee

Co41ricv case number 201 ICF0057 15 b41s Was disrrri scd WOIho4]( prciud ce
or M1 irch 13, 2012.

3



Initia] appearance was he]d on chit date. Mr. Nicho]son

apps. ared in person and by COLInS I. miiI was set at {)00.O() cash.

I'rc.:]i minary examination WLIS schdL1 d on June t, 2013.

fir. Nicho]son appeared in person and by coilri> :]. Preliminary

ex;.^tnination wa aivc:ci. IJ1e State filed an information a]kgini- the

same: offense stated in the corn p]aint.

ArraigriInc:nt was scheduled on July I . 2013. "I -hat hearing

LIS adjourned to JLI]y 30,2013. when Mr. Nicholson was riot

produced liar the procerx1ing.

On Ju]y 30.2013. 9r. Nicho]son appeared in p .rson and by

counsel. Peas of not .ui]t y were entered. The coLirt ordered case

numbers 201 3C1'002 723 and 2013CM0024, joined f or tria].

I -he cases were sch :du]ed fir jun tria] on October 2 I. 2013.

Prior to cc tnm ncmem of the UCLU11] trial on tact date. the

State moved th.e court Lo admit certain 0L1t of court -,talenl n.ts

attributc.x] to the a]] :ged victim. fI)I'. as nontc:stitnonia]. when \1I)I^

€1 i d n.ot appear fir tria]. I'o]]oxving an evident -lar hear -In" on that

34sue. tflt COUrt rL1] x1:

THE COURT: 1ic CAD report will be

used to inform the testimony of when people got a

ca11, when they arrived, and what he saw when he

4



arrived. This officer or other officers may be

testifying, I don't know. But, you know, what he

heard r what he saw, what concerned in at that time

in terms of the safety, and that one statement

-really, that's it.

{ R 56. p. 44. ]]. 9-I0: App. Ip. 135)

Fria] proceed d. Prior to ,jury se ction. the state moved to

dismiss COLltnt> two and th ree in case nutnhr 20I ;CM00 : . This

motion was granted b y the court. (R 57, p. 12. I]. 20-25)

I)Urint- the COLirse of the trite] at ] at two distinct issues arose.

Fhc. lirst issue involved t [he a]]egation of' Mr. I icho]son`s

intentionally vi.oIt^tirig a court order issued Under §973.049{ } for a

tnisdeni anor conviction. as a repeater, contrar y to 941.39(2).

939.5 I (3)(a}. }6 .O75( I )(a) and ,` 939.62(1)(a) stats.

The initia] context of the discussion concL rned whether Mr.

Nicholson wou]d stipL1]atc. that an order had hec:tn issued Under

`973.049{2) prohibiting Mr. Nicho]son from bu y ing contact with

MI)I'. i he court ingLlired how the state int :ndc.x1 to prove the

a]]egacion. 'I -hc. state `s theory consisted of adtnittirig a I :tter from

\lr. Nicholson requesting that the supposed no contact order he

amended and t[i judgm nt from case n u mber 201 ICI'OO57I5. (R

5 # . pp. 4 - 10)



The second issue concerned Mr. Nicholson`s physical

presence in the COurtroo n €1 Li ring the trill]. Af'tc:r repeated

d]scL1»ion> \ : ith Mr. icho]sori. thc: court concluded that Mr.

N ichoIson 4I1OLiId be c cILid d from Lh COL] rtroom. {R 60. pp. 3- I3)

After the suite concluded its case, Mr.Nicho]son was returned to the

courtroom to € termine if he intended to r slify. "I -he court
J

concluded bas d on its co]]oquy with 1r. Nicho]son that he had

L1ivd his right to testify. {R 60. pp. 5-4I ; App. I30-5 )

I hc.: ,ILIry con •icted Mr.Nicho]son of' the submitted offenses

as char-ed.

At the conc]LI>iorl cif' the tria]. Jud g eI']anagan Look trial

coL1n eI`s motion Lo withdraw under advis ment. p ndinig the State

I'L1b]ic Defenders interviewing Mr. icho]son. The cases were

tuljournc.x] Lo ()ctobc. r 3 1, 2013.

New coLInsc. I WLIS appointed fir r. Nicho]son. The cases

were ad .-ourned fir sentencing can December 3. 2013.

On I)ecemh :r 23. 2013, the cases were adjourned off' the

record to I'brLIury 17, 2014.

{ On 1'c. brL1ary 17. 2014. the cases were LdJOUrti :d to March # .

2014.

Between IbrLIur'v l7, 2014 and March 2t, 2014. r.

Nicholson made severa] pro se fi]inigs inc]udiniz one described as

b



"diet JLId . CI I']anagan Lo Remove Herself from my case". another

described its "Rc.:move Attorney Scott Phi]]ips a his Attorney" and

anothc. r describe. d as "Motion for \11striL l.

{ n March 2.2014. counsel for Mr. Nicho]son withdr

Ith 1r. ichoIson indicating that he woLl]d retain private CoL1t1>].

SubseL1cx1L]'v Mr. I icho]son contacted the State I'L1b]ic

Defender indicating that hc.: wanted counsel appointed. A third

attorney WLIS Lhe n appointed fi r r. NichoIsori.

I'c ]]cr iti multiple. adjc urnmc:ntk and pro se fi]in s, third

counsels moLion to vitEidraw l 'as heard arid denied b y Lhe court on

Sepmher 5.2014.

On October 24.2014. Judge I']anagan sentem d Mr.

Nicholson in case numb :r 2013C1'002723 Lo a mixIMLIM term of

i mprisonment of '6 y ears {consecutive to case 201 3CM00 : }. with

crc.xiit for 0 clays time served; wiLh an initial tern of confinemnt itI

the: Wisconsin State Prison s y stem of 3 years and a maximLIC17 term
J J

of exten€kd supervision of 3 years.

In case number 013('002488. Lhe Court ordered Mr.

Nicholson Lo serve l3 clays (Consecutive to case 201 3CF27 3), in

the house of'Correction. with 153 day y s credit for time served.

Notice of Intent to I'L1r>L1e Postcon •iction Relief ws filed on

October 27. 2014.

7



CounseI was a ppoirlLed on Decemb r 1.2014.

On I'c. bruary 2. 2015. 1r. Nicholson 1]d a pro se motion to

discharge app :]]ate counsel and proceed pros .

That motion was den -
led on I'ehruary^ 3. 2015.J

Mr. Nicholson again asked current counsel to withdraw and

on February 27. 2015, counsel fled a motion to withdraw as

app ]]ate coun e]. {I, 35) On March 2. 2015. the Circuit Court

received further correspondence from Mr. I icho]son indicating that

hc.: no ]onger visEid counsc. J in w ithdraw . ( R 39)

The State I'ub]ic Defender filed a rport indicating that no

further app 1ntmc:nt of counsel wou]d be made. (R 30)

(:curve]` motion Lo withdraw asLIS app ]]ate coLInsc. ] was

denied by order dated March 12. 20I. iR 3}

I -h c.: ]asL transcript was received on Mardi 16. 201 5.

By order dared ' 1ay^ 
0. 

015. this CoLirt exk nd d the tithe
J J

for fi]ing a notice of appeal or postconviction motion Li tui] Ju] y 1 7,

201 and by further ord r elated Ju]y 15. 01 . that ti to : was
J J

extended Until August 2. 0I5.

A postconvicLion motion WLIS filed on August 27. 2015 and

denied without hearin b y wriLLn order fiI d on October 7.201 . R

49: App. I 10- I )



Mr. Nicholsons notice of app a] and statmnt on transcript

were fiI d on Cooker . 201 5.

I -hc: record on uppea] -,%-as prepared to he forwarded to the

Court cifAppea]s on No ; mher 5, 201 5. By order dated December

3. 201 5. this Court extend d that Lime ]imit to December ] . 201 5.

Fhat record was received in tkii Court on December 23. 201 5.

I3 v order date(.] December . 2015. this Court ordered the

cases con )]idat :d fir briefing and disposition.

By order dated January 6. 2016. this COLirt ord red that cast
J J

number 201 AP2 155-CR he decided b y a three judge pane].

By^ ord r dat T January 25. 2016. this Court extended thy: time
J J

for f3 ]in d fendant-appc. ]]ant`s brief unti] March 4.2016.

STATE\IENF{}I' FACTS

A complete and r-,tanding of' the facts rec]Liires reviewing

i]xvaLlkee Countv circuit court case number 2011 CI'0057I . In

that case. Mr. Nicho] on was charged in count one wiLh causing

great hodi]v harm to MI)I' by an act done with Imem Lo cause: hodi]y

harm Lo that person. as a repeater, contrary to 940. 19(4),

939 . 50{ ;) h), 96.075 I }{ a) and 939.62( I)(h) scats. alleged to have

occurred on or about November 24. 2011  In coLiiIt two Of case

11LI m )'r 
201 1 CF0057I5, Mr. icho]son was charged witEi resi>tin .

9



an officer. as a repeater, contrary to 946.41(I ), 939.5 I (3)(a) and

939.62(1 )h).

Count I in case Mlmher wis Otis dismissed

W ithout prejudice on March 13. 2012. when MI)I' failed to appear

for trite]. Count 2 of that case: proceeded to trite] can March 13-14.

2012. Mr. NNicholson wa convicted as charged.

On Apri] 3. 2012. the court. thy: I Ionorab  Me] I']anagan.

presiding, sentc:n^d Mr. Nicholson to one year of Inuit]

confinc:mc:nt. ]c. 5 130 digs crc.x]it- and one year of extend d
r J

supervision on the resisting con . iction. In that sentencing hearing,

the Court also ordered various conditions inc]uding a no contact

order with MI)I':

..1 are to :']:iwo :3O Contact

't all wit: t.,_s victim. No:ie.

( App. p. I # . ]]. I6-17}

And the-, if yoi were to

violate the no contact DrdLir, you could be

chargezi gain with violating the Co:iditions of

your s-ipervision, and you could be charged

with another nine-month offense for doing

On April 23, 20 12, !hc judgrncri l o1'con icli n g as ordered {mlcrid d the
iudi lcr i s iJ'convic1iiri C4 crepe a coal if' 131 days of'sennience crccdiL

10



that .

As wn^ i as being revoked on

your supervision and having to serve the ES

t_ref,.

( App. pp. 129-30)

The a]legation of r. Nicholson causin . great bodi] y harm to

\1I)I k ' an act done witEi intent to cause bodilybodi'y harm to that r c n,

as a repeater. contrary to § 940. I9(4), 939.5{{ 3 fth). %.075 I }{a)

and 939.62{ I }{h) shits. a]]eg d to have Occurr :d on or ahout

November 24. 2011, was reissued as case number 2013C1'002 723.

I'urthc:r facts will b : stated as necessar '.

1551 ES P1 I•: I: NTI•: I)

I. TIIG('1RC:t-IT ('I'RF I MPROPERLY DENIIID M R.
Nl(1:II I ON'S MI0TI0 TO1}I III ('ASI
NUMBER 2013( \1002488 ON TIII •: CROLNDS THAT
 yrs45'. D I: II E:I) 1115 CONSTITUTIONAL RIGHT Ti)

I': FFECTIVI; A I , AI (.. I: OF (:OU I•:L AND THAT
TIIE O1 1)I•:R UPON W IIIC:II TIllS PR(} I•:.CUTIOI
WW'. RASED WW'. VOID.

A. Standard of Review

Statutory interpretation is reviewed de nova. In iJ itte r the

(.;'uardirrn_s'hr o '.James DK, 2000 \'I i .'r 13. 291 \\,.r is d 333. 343.

719 N.W. d 3. citing .fate v. Reed, 2005 \\'I 53.' 13, 20 Wis. 2d

K 695 . '.7d i 15.



The purpose Of stittLiuory inLc. rprctation is Lo determine what a

statute means so that it may be given its full. proper. and int :nd d

effect. Th. Court begins wiLh thy: statute's ]anig uage as,sLini]ng that

the ]egis]uturc's intent is expressed in thy:words it LiSc.XI. Id., ' 45.

Language is generally given its common. ordinary, and accept x1

tnc. aning. Id. If the mc. aning is p]ain. the Court ordinari]y stops' the

inquiry. Irk.

1. 973.1149 Clearl y and I'nambiguou lv Sets Forth the
Legislative Intent on its face.

973.049 WLIS enacted by 2005 WISCONSIN ACT 32:

"An Act Co create 941.9 and 973.049 of the statutes: n ]atint- Lo:

sentencing discretion of'a coLirt and providing a f naIty.

the people Of' thy: tat of Wisconsin. represend in semite and

assemN]v, do emict as fo]]o vs:

Section 1.941.9 cif' thy: statutes is created Lo read:

9. 11.39 Victim or co-actor contact. Whoever intcntionu]]v violates a

court order issued tin&r s. 973.049 ( ) is gui]t • of a Class A

misdemeanor.

Section 2. 973.049 of the statutes i created to read:

973.1?M9 Sentencing: restrictions on contact. (1) In this section:

12



{a} IrCo_ucLor ir Clans any Ind -MKILa] who was a puny to a crime

considered at sentinc'in Whether or not the individual was charged

with or convicted of Lhe crimeconsidered at sentencing.

(h) "Crime considered at sentencing" means any crime for which the

deferldtult was convicted or any read-in crime, as defined in s. 973.20
J

(Ig}(b)`

{ } N'h:n a court imposes a sentence on an individua] or p]ace an

inlciiv]Cdutl] on prohation for thr: conviction of a crime, the court may

prohibit Lhe indi • ]dua] from contacting vicLirfls of. or co-acts r> in. a

crime cx nsidered at senncin during any part of' Lhe inch\•icdLMN

ntence or period of' probation if the court determines that the

prohibition 'ou]d be in the inter sL cif I)L1h]ic protection. I'or I)LIrlposes

of' thy: prohibitiotL Lhe court may deterine who are the victims of any

Crime considered  sentcLnciin .

(3) If'a cxourt issues an order Li rider >LiI-. (2). Lhe coLirt sha]] inform the

individLia] {}I the prohibition and of' Lhr. Ix Clillt ' L1C7ciers. 941 .39."

I -h statute wa suhsec]LR. ntly amend d by 201 1 \'I CONIN

ACT 07:

".An J\(. to renuinhc.:r and amend 941.39: to amend 96t .075 (5) (a) .

arid 973.049 { } and i3): and to create 941.9 {l) of the statutes;

Ct lat]C1 Lo: prohibitions ili,"unsL conta_lcLitig certain p rsons and

providin z pena]ties.

IN



the peop]c.: cal the sttatc: of' W W isconsin. represented in Senate and

assemN] v, do c:t7UCt as fo] ]o :

Section 1. 94I.39 of the statutes is renUmb :red 941.39 {intro.} and

tune nd x] to read:

941.39 Victim , witncs or co-victor contact. (intro.} W 'hoe w r

intentiona]1y viO]t^Les a court order issued Lender s. 973.049 2) is gui]ty

of otnL of thL fig] ]cox%-i ti tz:

{2) II ' the CO Lirt carder resuIts frOM a conviction for a m]sdLmeanor. a

(']ass A tipi>dem anor.

Section 2.941.39 (I } of the statutes is created to read:

941.9 (1) If' the court order resLl]ts from a conviction fir a felony. a

:]ass II felon'.

Section 3.90 .075 (5) {a) 2. of' the statutes is amended to read:

9.075 (5) {a) . An arrested person who intentiona]]y violates this

paragraph Shall he required to fi rfeit min l , lined not more than

I . {}I ){} I OA)00 O r i mprisoned I k1 h ut more than 1) n1 1I1[I1s or 1-mill .

Section 4.973.049 { ) Lu1d ( 3 } of the statutes are amended to read:

973.049 (2) When a court imposes a sentence on an ]ndi idea] or

p]taces an individua] on probation fir the conviction of' a crime, the

court may prohibit the indiv idua] from contacting victims oft w]IClts s

to. or co-actors in. a crime consid :rd tit s nL tit : iniz dL1rin any port of

th e i nd1\ - idL1a] sentence or period of probation if the court d :termines
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that the prohibition \VOL]d hc.: in the interest of' public protection. I'or

I)urlpo es of the prohibition. the court may det :rrnin w ho are the

victims of or itnsscs to any crime considered at sentencing.

(3) If a court Issues an order Li rider >Lib. (2). the coLirt sha]] inform the

]ndiv]dLia] of the prohibition and of the p. nalty Litid; r s. 94 I. 9 in ]Lid'

thL prohiNition in tl iricjt^r11 r7t ofcoti"]Cti lr7 for the crime.

Sc.ction 5. Initia] upp]icubl]ii y .

(I) The treatment of section 973.049 { } and {3) of thy: s atute.s first

applies to cntirlces i mposed or p]aceni nts made on thy: effective date

of this subsection."3

Since Mr. Nicholson was sentenced in case 11LImber

2011 C:F{}f}5'IS on Agri] 3, 2012. thy: statutory amendments of 2011

WISCONSIN ACT 207. are not app]icahk to his situation.

A]thouigh ". . .word and phrases sha]] be construed according to

cotiin.ion and approved Li age ... technical words and phrases and

others that have a p cu]iar mctuiing in the ]aw sha]] be constrLi d

acco rd -
1
 n-, to sLich meaning." 990.0I{ I

1)rice OI'en icrmcrir- April 9, 2012
2011 Assembly Bill 69 1){l!e of public iri ^n `: April , 2012

Section 991.1 I, W1SCOn in Sc is uce 2 009-I0- F17ective date of' ads. .
"Every act and every porsi }ri ol'arn {ic y enacted by the IegisI{ir urc over The
goverrn.ic's parlia I velo which de s n it cxpressly prescribe the sine whcri Is

IkeS eJ'[ccl shall r eke eJYecl t1I  she clq alien ins c3{ ue o1' publican }ri as

design it d" key sale secrtriry of'siale Incc iae 0 1' public{ lion n1{ y nol be
more (Iu irI 10 wirkini 1vs a1 'Ier the [I a oJ'enac(menr].
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I Ek phrase "crime considered at sentencing" is clearl y and

eciiicall y defined is "...any crime f or x hich the defend a lt was

convicted or any read-in crime, as defined in . 973.20 { I i } (h}..'

Language "...truck :ted by quotation murk" is "...an IMUSLi a]

turd ,i zniticant Legislative signet] that the: statue should be f]1owed to

the Iett :r." State v. L)rnrangwala. 2002WI 62. r 1. 253 Wis. d I7.

(r 6N. '.2d I.

"The sLittutory ]anguage is given its cotnmori and ordinary

meaning,, and technical or specially-defined terms are "W n the

t :clinical or special dc:finitionu] meaning assigned to them. If' this

proce of'anaIysi-, yieIds a plain. clear Statutor y meaning. then there is

no ambiguity, and the statute is i pp]ied according to this ascertainment

of' its ni anin ." 13r rio v. iii : aukee County. 2003 WI 2 . ' 20. 260

\Vis.2d 633. 000 NW 2d 050 { intrna] citations omitt^:d

C. The Circuit Court's Statutory Interpretation of 973M49
Contravenes the Clearly and Stated
AIe:aning of that Statute.

It is undisputed that a CoLirt has broad discretion is ftishiotiitT

in a criminal sennce. ,` 973.OI{5) provides thiaL'...\VTie.never the

court imposes a hiflircatc:d sentc. nce under sub. { I ), the court may

itnIpo',e conditions LI Ori thie tc:r i of'extended sup rvi ion...

"lt is wirhin the: broad discretion of the IcircuitI court to 1timlx)se

conditions as long as the conditions are reasonahl : and appropriate."



5"tats v: Koenig, ()3 WI App 12, 'r7. 29 Wis. 2d t 33. # 37. 656

N. \\•'. d 499. 50 I .

Phut discretion is not boundless and conditions trust be

reasonab : and appropriate.

Fins sentencing. Court COL1]d reasonablyhai . : found that a ri

c nLacL or€ :r with MI)I' under this genera] provision wa' appropria :.

Violation of that order, as not dj by the Court. could r su]t in

Mr. Nicholson s b :iriiz charged with the t :rm of' his

exKndcx1 -,upervIsion and Ix)ssiN revoked. {App. pp. 19-30}

I). The Circuit C'ourt's [exercise of Discretionis Erroneous in
This Instance.

Iio,vever. the CoLIrt vent further suaintg to Mr. Nicho]son that

hc. "...cOL]d be charged with another nine month offense for doing

that." ( A
pp . 1)p- 129-30)

973.049 does provide the (7LIrt discretion in the IangLiage

that "the court may proklibit the individua] from contacting victims of

or co-Lctors I rL a r r I m co rL i : r x] it s n L nc1 C1g" and "...the COL 
I r a may

detc. rmine who arc. the victitns of any crime cons -
1 red in sentencing...

I'kic existent cam ]aw fLlrthc:r dclines that di cretion. ]hie

Ixostcon\v, iction order cites State v. Camp ll. 2011 WI App I. 794

N.W'. d 76. 794 NW 2d 76. in. support of the connc']Llsion that:
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The deicnc^ant's

conviction b r resisting an oI ieer is t]icn:lore inexoruhly [ inked t his a]leged actions tcmard

F Had the + icers nit anwnfptcd In 7rrest the dcferrdant for the injuries to F i 	the

resistinG would not haw accurrcd.

{ R 49. p. 5: App. 114)

Campbell is a sexua] assau]t case dealing with the wide range

cif' damage occasioned by 	xua] assault within the fitmily Llnit and is

E oth f ctuaIIV specific to that situation and inapposite here.

This broad interpretaion of' ,` 973.049 renders the operative

d firnition of "crime considered at serltencinig" >Lirl p ]L1sage. "('rime

considered at 
sentencingir 

means any crime for which the defendant

gas convicted or an react-in crime, as defined in s. 973.20 { Ig) {k }.

The court erroneously exercises its discretion when it applies

the wrong ]ega] standard or makes a decision not reasonah]y

sLipported by the fact-, of record. .State v. .4very, 2013 \' I I3,'r 23,

4 Wis. d 407. t 0 N.W. d 0.

Wkbil]e the allegation of substantia] battery was c]ear] y

considered at sentencing in a co]]oc]uia] sense. it was not "considered

at sentencing as that term is Iega]]y defined. the courts f ndIng to

the contrary is the resu]t of the app]idation of the wrong ]ega]

stLin(1a rd.

I .:. 'I'rial ( ounseI Ineffecti •e.



To c.stah]ish ineffective assistance of' counsel. a defendant

must satisfy a LW 0-part test. I. irst. he tnu>t show that his counsel's

performance was d :fic]cnt.second. he Ml List prove that the deficient

performance pre1 Ltd iced the defense. trrtc v. (ain, 220 \V i..2d

371. 390.5 4 .W. d 127, I3 Ct.App. I99). review denied. 221

\V i s.2d 654. 5 # \.W. 2d 631 { I99# ).

Trite] counsel's performance was admitt :dIy deficient:

4. A1[I7c
p
trg17 I +

:
imed ihc ehargiPig s"ti{}n srf Ih L  ermiirn;tl c+sr311)3;liitt it] I L

I3( M24 J R that incIijdcs w. {)4[..;') mn{f s. 973.04111 ) 1- and I21, P ni Iic wrlos+i, d ihr

dcf i i (!onsi 1 .`Ivd at &ntrnwii1g' in w. 97.
E
-^It

1 ([ }1h}- f alp! F1 iLV,L I .Ridge Mc1

i
:
[LII1I a

-
L. t^rdrr pnnhihitiitg cL I .uct J -rn 'ax; X1(5-I' 1(15715 ;and Jury LTLLtI Iio I Nye- 1375- .

I];1d I rn-i % d 11w d riniii4lit t 1" -(.'rimr cvmd krtd it rnt ruing
.
. I %otdd hn}-C lii d a rlo ion

c lIr.Ueraliw attacking [hc %iiIidlit
y
 qtr ifii nL} Lim i d order t'runt I.  3 L L IR111Ibrf I f{'f 5715 kkhl4'h

I'Vrmed t ' hasi liar the prusucuWinn in we number 1 0,1002
..
U{K- I it' rculi ,e ter r the

l)i tricj , ll{ n1 y"S u[T1CL improp rl} i ri d f:.i rnLst Nichu]5a in ('m!nl [ of [he ['riminul

C ompfcrint in ('au Nu, 1KC'IM2489.

- ^---
R irh,tr t F. I i^tHT1L [I

{ R 4 p.A- )

As to prejudice, the d :fendant must show that there is a

reasonable probahi]ity that but for counsel's unprofessional errors,

the result of'the proceeding ou]d ha •e been different. A rea onab]^:

probabi]it y is a probabi]ity sufficient to Lin rtnine cotifid nce in the

outcome. .Strrcltiland v. Washington. 400 ['. . 66. 094 6# # . I04

S.d. 2052. 206g. 0 L..E.d. d 074 (I 9# 4): ir' . fn, su ra, Wis.2d at

391, I .W. d at I35.



If this Court adopts defendant-appe]]ant's interpretation of

973.049. Mr. Nicholson was clearly prejudiced.

II THIE C'IR('[]IT COURT IMPROPERLY IDI E: II E: D SIR.
I IC:IIOL O ' MOTION FOR A NEW ' TRIAL I N
('ASE UMIBEI 013(1:11)027?3 ON 'TIE (^It{}[]N'D
THAT III: WAS I) I E: II E: D III RI(;IIT TO A FAIT
TRIAL BY TIIE ADMISSION OI' EVIDENCEE THAT
AFFI •:C'TI •:ID 1115 S SUBSTANTIAL RI(;IITS Nvi , I'II }L
A IILARI ;.

A. :Standard of Review

a motion alleges sufficient facts that. if true.

\Vou]d entitle a defendant to relief is a question of ]aw reviewed de

n
(
)vc ..State v. AJ en. 2004 WI I0(.'9. 274 Wis. 2d 5{ . ( 2 N.W. d

43 3 (citing .Strife v. Bentley. 201 Wis. 2d 303. 309-10. 548 . V. 2d

5 } { I996)). I e cirt:Lllit COUrt iii List 1io]Cd itn CvicjL:titiar . henrint. if the

defendant's motion raises such facts. Id. (crtirg B nt ey. 201 Wis. 2d

tit 3I() _\ J.srrr v. 'trite. 54 W'is. 2d 49. 497, I95 . W. d (2

(1972)).

A circuit c.)Lirt"s decision to Lid mit. or refuse to admit evidence

is generall y
 reviewed fir an erroneous exercise of discretion.

I ''ebor V.../c nnv'. 2012Wk'I (7. r 41. 34 I 
\\.r

7 d 6(. f 10 . W. d

U0

If the evidence is admssihle under the ru]es of evidence. then

this Court deter nii ties whether the admission of those statements

violated the right to confrontation. Stat ? v. Vanuel. 2005 WI 75. '
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2 5. 2I Wi .2d 554. 097 N.W.2d I I. Whthr thy: admission of

hearsa
y
 evidence violate(] a defendant's right to con frontation

presents a question of law. which is review de no •o. Ic y. (citing Butte

v. Wed. 2003 WI # 5.' 10. 263 Wi . d 434. 666 . '.2d 485).

I3. The Circuit Court Improperly- Found that the IIearsay
Admitted at 'Fri^il NVas Nonttstimonial.

The Court must determine whher the absent witness'

hearsay .gas t c.:stimonial or nontc:st -3nionia]. (.'^ •cmj6rdv. H''cishr'n ton,

541 t. S. 36. 6. 124 .Ct. 1354. I5 I_..E.d. d 177, { 004); Davis v.

Washington, 547 U.S. t 13. 126 S. Ct. 2266. 2273 -74 {2006).

Testimonia] hearsay is admissihl : on]y when the d cJarunt iS
J

only

un avai]tah] : and the: defendant had a prior opportunity for cross-

examination. State v. D ad)i .: Wer, 2013 WI 75. r I. 834 NW 2d 362.

citing .'rani or^ : su ra. U.S. 5I.

I'or a statc.:mc:nt to he testitiionia]. it must he a "...made under

Circumstances which wou]d ]c.:ad an ohjc:ctive witness reasonably to

hc:]ic:ve that they statc:mc:nt ou]d hc.: avai]ah] c.: for use at a Iatr tria]."

'rrr)i ^ •d, su ^ •rr, at 52.

The of'ficer`s testimon y i not particularly clear but it appears

that at some point in time he asked MDF to id ntif'y her assailant and

the officer indicated that she id ntif ed Earnest Nicho]son:



8 0. And did you -- you later learned that the subject

9 re ponoible w named Earnest Nicholson, correct?

10 A. That's correct.

Transcript I0/21/13. p. 16. ]]. - 1 0: and ILirther;

q A. I was able to get the details out of her that it

5 was her live-in boyfriend, Earnest Nicholson, who

G had done this to her, that he choked her, he

7 punched her. She was willing to be a complainant.

8 Q. Now how was she responding to your questions?

9 A_ Intermitten^Iy brtwcen crying, scr eaming, groaning

in in pain.

( R SCE ; p. O. 1 L4- I 0

The Circuit Court determined that MI)I' s statement was

admissih]e as an ex'c'ited Litterance.

But I think that it's clear that she

was a -- she was making a very, very excited

utterance ac The time. She was extremely

uncomfortable and in tremendous pain and loud and

yelling and screaming and crying. And that since

excited utterance is a firmly rooted hearsay

1 )#1 .il3 }fears. exception ; availabilit y of declarant i mn utLrial..
The RAo"-i rig are nO1 excluut d by LEic hearsay rule, evtri (11OLIiFi the

t]cCIaranl is av 1II 1b le as a W1LF155:

(2) F ci t] Iucccrance. A s aicnicnc relalirii Co as stilrli 1 r1 evtT]I or

COEL]iCiOF1 i11ade while the decIartmric was tari&r the s(ress 01' ex ilex crir

caused h he event or oT1dili }r1,



exception, the issue of her unavailability at the

trial is not an issue the court has to look at at

this time. The only issue becomes whethcr this is

testimonial or not testimonial under the -- under

Crawford.

And, you know, the questions that

were asked I think were necessary for medical and

safety reasons,

{ R S6. pp.4 -43: App. 133-34)

, I he excited utterance exception has three recluiretilents. First,

there trust he a "start]ing event or condition." Murlkr v. State, 94

Wis.2d 40, 466. 29 N.W. d 57{} (190).  Second. the declarant

111L14 nmaT an out-cif' court statement that relates- to the stitrt]ing

event or condition. I'ina]]v. the reIated statement trust be made whik

thie declarant is sti]] 'under he stress of excitement caused b y the
J

event or condition." Id. Essentia]ly. "[i]t trust he shown that the

statement was made so spontaneously or Linder such psvcho]ogica]

or ph. ica] pressure or excitement that the ratioria] mind coLI]d not

interpose itself' between the spontaneous statement or utterance

S MIL1]tar.ed h'v the event and the event itself'." State v. Marline:. 15{}

\Vi s. d 62. 73. 440 . W. d 73 (199). {c] L1.oti ng Wilder v:

Classijied Rick Ins. Co— 47 Wis.2d 0. 292. 177 .W. d 109

( 1970)).
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The stiltemc. rit ilttriNutc. d to MDF does not meet this critrion

and sliou]d not hive been admitted as an excited Li terarlce.

Addiriona]] y . 1I)I' s statement Was testimonial in nature and

shoLild not have been adtimi^^ :d. It is incongruous to descril 1I)F`s

sLaLc.:tnc:tzts as non-testinioriia] when the intc:rview by officer \Va]dorf

had gorse to the extent of asking her if' she were wi]]itlg toLo act as

comp]ainant'

i was able to get the details out of her that it

was her live-in boyfriend, garnet Nicholson, who

had done this to her, that he choked her, he

punched her. She was willing to be a complainant.

{ R 56. p. 0. ]]. 4-7)

Police asking wEio h t s committed a particu]ar act 'ou]d lead

an objective wiLness to reasonabl y bc. ]ieve that the stiaeniem wou]d

he Llvai]abk for Li-,e at trial]

MI)I' s statement was itnpropc. rly adtiiitted. fhi> state1nc. nt

gas the on]y evidence identif'ving Mr. Nicholson and affected his

subsLantia] rights.

II1. The Circuit Court Improperly Denied Ir. icholson's
Motion For a New 'I 'rial in Case unihers 2I113CLXIOO2 l8
and 013C1i)02723 on the Ground that IIe Was Denied
his Constitutional Right to'I'estiti-.

A. Stanthi nd of Review

24



I'kic: i sue cif' whc. hr itri -1ndiVitdLi tl] is denied it cons-titutiOruaI

right i-, a c]L1e tion of con-,tiIutionaI fiict rev- ie ed 1rndepcndentIv as a

question of la y ." .State v. C ummings, 199 Wis. d 721. 74g. 540

I L W. 2d 406 { 1996). The circuit court's findin.i^ of evil :ntiLuy or

historica] fact are acc pt :d Ufl]c. S they are clear] erroneous. Statc v.

\'c/. rrr, 2009 Wk'I I, r 45. 3I Ws. 2d 653, 701 . W. d 612.

Constitutiona] principles are applied to those : id ntiary or hisLorida]

facts ir7& c. nci ntl but b nefitting from thy: lower courts aria]yses."

I^ {.

"f t']orfiiture" and "\ :aiver" embody dif'ferc:rit legal concepts.

"\kTlereas fi rfeiturc' is the fiii]ure to make tEI time. ]v a ertion of a

rii-ht. , aiver is thc: iritc:ritiona] r%^]in ]uishrnc:nt or ab uidonmenl of a

ktio •ri right." _\'di ur, rrr. 29 citiri !rated tates v. (Errrro, 507

().S.725 733. 1 1 3 .CL. 1770. 123 I-F LAI 50 (1993)

A cirCLllt Court t17L1>t "conduct a colloquy with the defendant in

order to ensure that the defendant is krno vingly and vO]L1rltari]y

jai . irig Hs or her rii ht to L stif'y." .State v. We'd, 2003 
WW.'I 

t 5, r 40,

263 \V i-. d 434.600 .W.2d 4.

"ITihe right Lo testify may. irl appropriate cases. be suhjcct to

f rfe tore ,-here condudt ItlCOMpatih]e with the assertion of ' the rii-kit is

at issue." .State v. Anthony. 0I 5 WI 20. 50. 00 N. '.2d 1 0.
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B. The Circuit (iourt Improperl y Found that 'Mr. NichoIon
W dived his Right to y 'I 'estif in his I)eknse.

DL1r 1 ntz the course of the trial. Mr. Nicholson had been

r : moved (rani the courtroom. When the iSSLIe of hi > testif ing arose,

he was return :d to the courtroom. The CoLirt conducted a co]]oquy

with Mr. icho]son. {R 6O. pp. 25-41: App. I36-2)

There was no distinct coric]usion to that co]]oquy. Mr.

iclioIson remained in the courtroom bLit did not to stif .

I -he Circuit Court concluded that hc.: had Waived Lhe right to

testify. The record is devoid of evidence that 1r. ichu]son
J

Lnowin .] ' and 1o]Lln a ri]'v waived hi > right to testify.

C. The Record Does ! of Support the Conclusion that Mr.

Nicholson I'orfeited his Right to Testify in his IDefense.

The CoLirt recognized two distinct interests in determining

forfeiture of Lhe right Lo t stify:

"The first involves the circuit aour' U k i]ity Lo coritro] the
J

I rc:sentation of evidence so as to ensure the fairness and reIIa1)i]ity cif'

thy: criminaI trite] process": Anthony, supra, or 75

I -hc.: second distinct interest underI v ing thy: circuit courts forfeiture

determination concc:rnIs1 the preservation of dignity, order. and

decorum in We courtroom'"; Anthony. sup.. or {} and COtnc]LIded that

"...the question remain whthc:r thy: circuit co^irt's complete denia]
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of that ritzhr was in fuct reasonabk Li nder Lhe circumstances."

A nth ny, .sir r rr ' 94

The Circuit (`court's fLctL1u] flndin , are out]iricd in Lhe order

d :nying the pos conviction motion. { R 49 pp. ^-: pp. i 15- 17}.

These findings do not reasonabl y
 support the tote] d :nia] of

Mr. Nicho]son`s riight to testify. To the contrary. the record ref? :cts

that Mr. Nicho]son was present in the courtroom after this

interchange wiLLi the court and c nfi rmed to tkie court`s directives.

Ile sk70u]d have been a]]o\ c.xl Lo testify and the tota] d nial of
J

that right vio]ttttd Eli > right to a fair trite].

CONCLUSION

Ihc.: Circuit Courts statutory interprt:tation of' ,` 973.049 is an

erroneous exercise of discretion. The ]LId n1 nt of conviction in case

number 20I3CM0O24 shou]d kx vacated and remanded with

directions to di-,miss Lhe cam.

I Eic. i mpropc. r admission cif' hc.arsay t r idencx: in case nLimber

20I3CF()2723 facia]] y affected Mr. NicEiokons sub tantia] rights

and denied his right Lo confrontation. The judgm nt in this case shou]d

ht: vacated and remanded x%-ith directions to grunt Mr. I icho] on a new

tria]. AItcrnutively. this c;asc. >hou]d Ix: remanded with directions toJ

conduct in ev1dentit1r • hearing can Mr. licho]son`s c]aitn.
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Mr. N 1cho]son wis -1tiipropi:r]v denied Iii  (x)nstitLlt-1onal] right to

testifv on his own behalf in both cases. "floe ,audiL lent of convictions

shoLl]d h : vacated and remanded with directions to grant r.

Nicholson new tria]s in both cases. Alternatively. these cases shoL1]d

be remanded with directions to conduct anevidentiary . bean nc. to

determine what 1r. N icho]son`s testimony c)L1]d have been and the
J

impact it may have had on the rerl1i(.t.

I)ated: I'c:brL1ar y 29. ik I { .
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