
 

02/09/2016 

 
 
 
 
 
 
 
 
 
 STATE OF WISCONSIN 
 COURT OF APPEALS 
 DISTRICT III 
 
 Case No. 2015AP002350-CR 
 
___________________________________________________ _________  
 
STATE OF WISCONSIN, 
 
                         Plaintiff-Respondent, 
 
vs. 
 
 
Kerry A. Siekierzynski, 
                         Defendant-Appellant. 
  
 

 ON APPEAL FROM JUDGMENT OF CONVICTION ENTERED IN CIRCUIT 
COURT BRANCH VI FOR OUTAGAMIE COUNTY  

 
 The Honorable Vincent R. Biskupic, Presiding 
  
 
 BRIEF & APPENDIX OF PLAINTIFF-RESPONDENT 
   
 

Zakaria Buruin 
ASSISTANT DISTRICT ATTORNEY 
320 S. WALNUT STREET 
APPLETON WI 54911 
(920) 832-5024 
Attorney for Plaintiff-Respondent 
Wisconsin Bar Number 1089100 

RECEIVED
02-10-2016
CLERK OF COURT OF APPEALS
OF WISCONSIN



STATE OF WISCONSIN - VS -  Kerry A. Siekierzynski 

 
 i 

 TABLE OF CONTENTS 
 
                                                    Page 
 
QUESTIONS PRESENTED................................ ...1 
 
POSITION ON ORAL ARGUMENT AND PUBLICATION.......... ...1 
 
STATEMENT OF THE CASE.............................. ...2 
 
STANDARD OF REVIEW................................. ...2 
 
ARGUMENT........................................... ...2 
 

A.  Siekierzynski’s conduct was abusive.  ......2 
 

B.  Siekierzynski’s conduct was “otherwise 
disorderly.  ...............................3 

 
C.  Siekierzynski’s conduct did tend to cause or 

provoke a disturbance.  ....................5 
 
CONCLUSION......................................... ...7 
 
CERTIFICATION...................................... ...8 
 
APPENDIX........................................OMI TTED 
 
 
 
 

 



STATE OF WISCONSIN - VS -  Kerry A. Siekierzynski 

 
 ii 

 TABLE OF AUTHORITIES 
 
CASE CITED: 
                                                    Page 
 
State v. Poelinger,                                      
153 Wis.2d 493, 451 N.W.2d 752..................... 2, 7 
 
In re Douglas D.,  
2001 WI 48 at ¶24, 243 Wis. 2d 204, 626 N.W.2d 725. ...2  
 
State v. Schwebke,  
2002 WI 55, 253 Wis. 2d 1, 644 N.W.2d 666.......2, 3, 5  
 
State v. Karpinski,  
92 Wis.2d 599, 285 N.W.2d 729 (1979)............... ...4  
 
 
 
 
 
 
STATUTES CITED: 
 
§752.31 (2) and (3)................................ ...1  
 
§947.01............................................ ...2  
 
§940.30............................................ ...4  
 
 



STATE OF WISCONSIN - VS -  Kerry A. Siekierzynski 

 1

STATE OF WISCONSIN 
COURT OF APPEALS 

DISTRICT III 
 

Case No. 2015AP002350-CR 
___________________________________________________ ________ 

 
STATE OF WISCONSIN, 

Plaintiff-Respondent, 
 

vs. 
 
 

Kerry A. Siekierzynski, 
Defendant-Appellant. 

___________________________________________________ ________ 
ON APPEAL FROM A JUDGMENT OF CONVICTION ENTERED IN CIRCUIT 

COURT BRANCH VI FOR OUTAGAMIE COUNTY 
 

The Honorable Vincent R. Biskupic, Presiding 
___________________________________________________ __ 

 
BRIEF & APPENDIX OF PLAINTIFF-RESPONDENT 

___________________________________________________ ________ 
 
 

QUESTIONS PRESENTED 
 

Was the evidence presented at trial sufficient for a 
reasonable jury to convict Siekierzynski of 
Disorderly Conduct? 
 
 
 

POSITION ON ORAL ARGUMENT AND PUBLICATION 
 

 Siekierzynski was convicted of a misdemeanor, ther efor 
this appeal will be decided by a single judge. See Wis. 
Stat. §752.31(2) and (3)  The Court’s opinion will not be 
published.  Oral argument is not requested by the s tate. 
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STATEMENT OF THE CASE 

 
 Siekierzynski’s Statement of the Case is accurate so 
far as it goes, and need only be supplemented with 
additional information where relevant to argument.   

 

STANDARD OF REVIEW 

 In reviewing the evidence to discern its sufficien cy 
to sustain a conviction, the Court will not substit ute its 
judgement for that of the jury unless “the evidence , viewed 
most favorably to the state and the conviction, is so 
lacking in probative value and force that no trier of fact 
acting reasonably, could have found guilt beyond a 
reasonable doubt.”  State v. Poellinger, 153 Wis. 2d 493, 
507, 451 N.W.2d 752 (1990).  Further, “once the jur y has 
been properly instructed on the principles it must apply to 
find Siekierzynski guilty beyond a reasonable doubt , a 
court must assume on appeal that the jury has abide d by 
those instructions.”  Id. at 507. 
 
 
 

ARGUMENT 

 At trial, the jury was presented with sufficient 
evidence to find that Siekierzynski committed “diso rderly 
conduct” by means of abusive or “otherwise disorder ly 
conduct that, under the circumstances then existing , tended 
to cause or provoke a disturbance, contrary to Wisc onsin 
Statutes §947.01. 
 

A. Siekierzynski’s conduct was abusive. 
 

Siekierzynski presents the proposition from Douglas D. 
that speech can be abusive because it carries a “no n-speech 
element of an express or implied threat or challeng e to 
fight.”  In re Douglas D., 2001 WI 48 at ¶24, 243 Wis. 2d 
204, 626 N.W.2d 725.  The evidence before the jury in this 
matter dealt not only with Siekierzynski’s speech, but with 
Siekierzynski’s physical actions toward his ex-wife , A.B.  
Siekierzynski’s contention that his words cannot be  called 
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abusive ignores the non-speech elements of Siekierz ynski’s 
words. 
 

Calling someone a “creature” and asking “who are yo u?” 
may not be abusive in all circumstances.  The quest ion is 
what constitutes disorderly conduct is not one answ ered in 
a vacuum, but one to be answered based upon an “obj ective 
analysis of the conduct and circumstances of each 
particular case,” “because what constitutes disorde rly 
conduct under some circumstances may not under othe rs.”  
State v. Schwebke, 2002 WI 55 at ¶24, 253 Wis. 2d 1, 644 
N.W.2d 666.  
 

Siekierzynski’s abusive speech came in the context of 
a dispute between two parents over the rearing of t heir 
child.  (R .97,98/R.App. 105-106).  It came in the context 
of a less than amicable divorce which remained fres h.  It 
occurred during Siekierzynski’s visitation with the  child 
which was court ordered to be supervised.  A.B. tes tified 
that their relationship was tense and that the visi t in 
question was also tense to begin with.  The languag e was 
accompanied by the physical acts of Siekierzynski g rabbing 
A.B.’s arm and pushing her or it.  It was further 
accompanied by Siekierzynski repeatedly physically blocking 
A.B.’s attempt to leave the residence when she bega n to 
feel threatened or unsafe  (R. 105, 107 / R.App 113 , 115).  
Siekierzynski told A.B., that she could leave but t hat 
their child had to stay, a possibility which both p arties 
would have known to be contrary to the ordered visi tation.  
(R. at 95:3-4 / R.App. 103). (R. 105:14-18 / R App.  113). 
 

It is in the context of the unfriendly relationship , 
an emotionally charged situation and the physical 
impediments to A.B.’s liberty that Siekierzynski’s language 
must be construed.  As such, a reasonable jury coul d very 
well find “an express or implied threat or challeng e to 
fight,” with A.B.   
 

B. Siekierzynski’s conduct was otherwise disorderly. 
 

Siekierzynski correctly points out that “otherwise 
disorderly” is intended to include conduct not enum erated 
by similar in nature to other enumerate forms of di sorderly 
conduct in its tendency to cause or provoke a distu rbance.  
Schwebke, 2002 WI 55 at ¶25.  However, he incorrectly 
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applies that standard to the facts of the case.  As  with 
the evaluation of the abusiveness of Siekierzynski’ s 
conduct, the Court must consider the conduct in lig ht of 
the circumstances that surround it.  The words and deeds, 
taken together if not taken separately, constitute 
“otherwise disorderly” conduct. 
 

Taken in the context of the family’s situation, the  
visitation situation set up by a family court, the and the 
verbal dispute that was ongoing, the jury’s conclus ion that 
Siekierzynski’s physical restraint of A.B. constitu ted 
conduct that had a “tendency to disrupt good order and to 
provoke a disturbance” was a reasonable one.   
 

Siekierzynski’s conduct as testified to by A.B. and  as 
he recounted to Officer Gray, bares a strong resemb lance to 
the conduct prohibited by Wisconsin Statutes §940.3 0 (2013-
2014), which states:  

 
“(w)hoever intentionally confines or 
restrains another without the person's 
consent and with knowledge that he or she 
has no lawful authority to do so is guilty 
of a Class H felony.” 

 
The fact that Siekierzynski’s conduct in this matte r 

closely resembles the conduct prohibited by that st atute 
should be taken as a recognition by the Wisconsin 
Legislature that this type of conduct has a tendenc y to be 
disruptive to “good order.”  That Siekierzynski pre vented 
A.B. from leaving, thus confining or restraining he r is 
scarcely contested.  A.B.’s lack of consent is also  evident 
from her repeated attempts to seek alternate exits.   
Siekierzynski acknowledged to Officer Gray that his  
visitation with his child was supposed to be superv ised, is 
strongly suggestive of his knowledge that he lacked  the 
authority to restrict A.B.’s ability to leave.  
 

The state has discretion in its prosecutorial power  
and a mandate to utilize that power for the adminis tration 
of justice rather than obtaining convictions.  State v. 
Karpinski, 92 Wis.2d 599, 285 N.W.2d 729 (1979).  It stands 
to reason that the administration of justice is als o higher 
priority than obtaining what might be seen as a mor e 
“severe” conviction, even though it may be applicab le.  The 
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fact Siekierzynski was not charged under the most s evere 
criminal statute for which his behavior qualified d oes not 
undermine the tendency that such conduct has to dis rupt 
“good order.” 
 

Further consideration of whether Siekierzynski’s 
conduct constituted “otherwise disorderly” conduct is 
strongly intertwined with the consideration of whet her it 
had a tendency to cause or provoke a disturbance.  
Discussion of its tendency to cause or provoke a 
disturbance is properly considered when considering  whether 
the behavior constitutes “otherwise disorderly” as well. 

 
C. Siekierzynski’s conduct did tend to cause or 

provoke a disturbance. 
 

In Schwebke, the Court recognized that:  
 

“…in domestic disputes, even though the 
disturbance may only occur on a private 
level, such conduct affects the overall 
safety and order in the community, and the 
state has an interest in regulating this 
conduct as well.” 
 

Schwebke, 2002 WI 55 at ¶31.  In Schwebke, the Court also 
noted concern by the friends and family of the vict ims of 
this Schwebke’s conduct as evidence that private ma ilings 
were disruptive to the community.  Id. at ¶32.  Unlike in 
Schwebke, this case does not involve obsessive behavior to 
A.B.; it does however involve physical action again st A.B. 
that first caused her pain, and then repeatedly phy sically 
restricted her freedom of movement.  The inference that 
A.B.’s family would have been similarly concerned a fter 
hearing about what had occurred during this visit i s not 
only reasonable, it is strong on its face and bolst ered by 
the fact that A.B.’s parents had assumed the role o f 
supervising the visitation subsequent to the events  that 
are the subject of this case.  (R.95:19-24 / R.App.  103). 
 

Present during this dispute was the infant child 
shared by Siekierzynski and A.B..  The child was no t only 
present, but in close proximity to Siekierzynski an d A.B., 
often being held by one of them during the argument .  (R. 
97-110 / R.App. 105-118).  The child was not a part y to the 
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dispute.  He was merely its subject and an innocent  
individual trapped in the situation by his inabilit y to 
speak for himself, leave on his own, or even to lea ve with 
his mother, A.B., until Siekierzynski let his guard  down 
and A.B. was able to remove them from the situation .  This 
disturbance is more than a private one between its 
participants.   
 

Public order was also implicated during this 
disturbance by the fact that the family court was i nvolved 
in setting up the custody, placement and visitation  
arrangement that was a significant contributing fac tor to 
the disturbance.  Given the existence of conditions  placed 
upon Siekierzynski’s visitation rights, that his ac tions 
would necessitate judicial and / or law enforcement  
intervention is an eminently rational inference to be drawn 
from the facts.  
 

The argument that this matter was private and did n ot 
have the potential to spill over into the community  is 
directly contradicted by the actions of not only A. B. 
immediately following the incident, but by Siekierz ynski’s 
actions at the tail end of the disturbance as well.   A.B. 
testified that once she left the residence, when sh e got to 
what she believed to be a safe distance, she phoned  the 
police.  (R. 108-109 / R.App. 116-117).  She furthe r 
testified that Siekierzynski told her that he was g oing to 
call “CPS or the authorities” about her denying him  
visitation on that day.  (R. 107 / R.App. 115).   
 

The evidence suggests that not only did A.B. believ e 
that the situation necessitated outside interventio n, but 
that Siekierzynski also believed the situation nece ssitated 
outside intervention.  Where both parties to a disp ute call 
on outside intervention for assistance, it can hard ly be 
said that there is not risk of the dispute spilling  over 
into the surrounding community because it has.  Thi s alone 
may be enough to support the Jury’s finding that 
Siekierzynski’s actions tended to cause or provoke a 
disturbance sufficiently to sustain the verdict aga inst 
Siekierzynski’s appeal.  The additional public impl ications 
of their child’s involvement, likely concern of A.B .’s 
family, as well as the implications involving the C ourts as 
pertaining to the custody and placement order buttr ess the 
Jury’s finding. 
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Having heard the evidence, being instructed on the 

law, and hearing what are essentially the same argu ments 
presented on appeal, the Jury found not that Siekie rzynski 
was involved in a normal family argument between ex -
spouses, but “guilty” of Disorderly Conduct.  That finding 
is supported by the evidence and the rational infer ences to 
be drawn from that evidence.  In light of the manda te of 
Poellinger that the evidence be viewed in the light most 
favorable to the state and the conviction, and that  a jury 
properly instructed on the law is presumed to follo w those 
instructions, Siekierzynski’s requested relief is 
tantamount to asking the Court to substitute its ju dgement 
for that of the trier of fact. 

 
 
 

CONCLUSION 
 Based upon the foregoing, the State of Wisconsin 
respectfully asks that the Court deny Siekierzynski ’s 
appeal and uphold his conviction for disorderly con duct. 

 

 
 

Respectfully submitted this 10th day of February, 2 016. 

 
 
 
                             By:___________________ ____ 
                                Zakaria Buruin 
                                OUTAGAMIE COUNTY  
                                ASSISTANT DISTRICT ATTORNEY 
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I hereby certify that this brief conforms to the ru les 
contained in §809.19(8)(b) and (c) for a brief and appendix 
produced with a monospaced font.  The length of thi s brief 
is 7 pages. 
 

Dated:  February 10, 2016 
 

OUTAGAMIE COUNTY DISTRICT 
ATTORNEY'S OFFICE 

 
Attorneys for Plaintiff-Respondent 

 
 
 

BY:________________________________ 
Zakaria Buruin  
Assistant District Attorney 
SB# 1089100 

 
Mailing Address: 
 
320 S. Walnut Street 
Appleton, WI 54911 
(920) 832-5024 
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