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STATEMENT OF | SSUES PRESENTED

I. Is the exercise of a treaty right to donestic firewood
t hrough a wood chute installed by tribal housing rel evant
to determning the use of the |ocation associated with the
wood chut e?

Answered “No” by the Grcuit Court.

I1. 1f so, does the scope of the license allowed third
party firewood deliveries create an inplied invitation to
the general public to al so have access to that |ocation
associ ated with the wood chute?

Answered “Yes” by the Crcuit Court.

I11. If not, does the absence of a door bell and continued
paved approach to the side door constitute a nmateri al
di stinction fromthe front door to the extent of limting

inplied access to the hone initially to the front door?

Answered “No” by the Grcuit Court.

IV. If so, was the decision denying curtilage erroneous in
that the Crcuit Court failed to recognize the tribe
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di sti ngui shed between perm ssion to invitees, as opposed to
t he general public concerning the gravel driveway offshoot?

Not answered by the G rcuit Court.

V. |If so, would a hone occupant, sitting in his notor
vehicle in the curtilage, be subject to inplied perm ssion
of |l aw enforcement to access that |ocation, given the
occupant was surprised by | aw enforcenent while |istening
to nusic?

Answered “Yes” by the Crcuit Court.

VI. If not, should defendant’s suppression notion have
been granted based upon an unreasonabl e search in violation
of the Fourth Amendnent that occurred when | aw enforcenent
crossed the term nation of the paved driveway?

Answered “No” by the Circuit Court.

VII. Was the failure of the defendant to appear in Court

on June 12, 2015 mtigated or explained by a traffic



citation returnable July 5, 2015, such that the $1, 000 bond

forfeiture is an erroneous exerci se of discretion?

Not answered by the G rcuit Court.



STATEMENT ON ORAL ARGUMENT AND PUBLI CATI ON

Oral argunent and publication are not necessary.



STATEMENT OF THE CASE

NATURE OF APPEAL

This is an appeal formthe final judgnent of the
Crcuit Court of Forest County, Hon. Leon D. Stenz,
presidi ng which entered a judgnent of conviction for
operating while intoxicated as a fourth offence. This a
m sdenmeanor convi ction obtained through a guilty plea
entered with reservation of rights to appeal the
suppressi on decision. 8971.31(10). This appeal also
chal | enges an oral decision refusing to vacate the
forfeiture of a $1000 cash bond. Since the oral decision
was not reduced to witing the final appeal also includes
this issue. 8809.10(4).

M. Schaefer disputes the Circuit Court’s denial of
hi s suppression notion. |f successful, the judgment of
conviction nust be reversed with directions to exclude al
evi dence obtained by | aw enforcenent once O ficer
Chri st opher Tanner stepped across the term nation of the
paved driveway.

Schaefer will first show the dirt offshoot fromthe
paved driveway to the side door where he was parked was
wWithin the curtilage. The exercise of a treaty right to
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donmestic firewood through a wood chute | ocated next to the
dirt offshoot should be a factor in determ ning the use of
t hat property.

The Grcuit Court failed to recognize the distinction
bet ween the scope of a license for the general public to
approach a hone; as opposed to a distinct and limted
license for invitees. The driveway offshoot, wood chute,
and side door represented a |icense for invitees and not
the general public, based upon tribal self-determ nation.

O ficer Christopher Tanner became a trespasser the
nonent he stepped fromthe end of the blacktop pavenent
onto the curtilage. Since M. Scahefer was unaware of the
presence of |aw enforcenment and he was exercising his First
Amendnment right to listen to nusic. The state cannot
establish inplied perm ssion to approach the parked
vehi cl e.

The defendant is not a flight risk and did not prol ong
t he proceedi ngs. The $1000 bond forfeiture shoul d be
reversed and the $1000 refunded to the person who posted

it.



THE I NI TI AL COURT PROCEEDI NGS

This of fense took place Sunday night May 31, 2015.
(1-1) On June 1, 2015 bond was set at $1000 cash. (1-2)
On June 1, 2015 Schaefer signed a cash bond for $1000 (2).
This noney was actually posted by Ronald Landru (3). The
bond had an appearance date of June 12, 2015 at 9:30 AM
The defendant also received a traffic citation (26- ex2).
The citation was served in person May 31, 2015. This was a
mandat ory appearance with a Court date of July 8, 2015 at
9:00 AM The traffic citation specified the charge was OW
Fourth. The bond, however, did not state what the charge
was.

The crim nal conplaint was filed June 12, 2015 (4).
Thi s docunent was never mailed to M. Schaefer. On June
12, 2015 a warrant was issued for his arrest (6). The
State requested forfeiture of the $1000 bond and bench
warrant body or $1,500 at the initial appearance (60-2).
A notice of bond forfeiture as mailed June 12, 2015 (5).

Two days before the initial appearance date for the
traffic citation the bench warrant was cancelled on July 6,
2015. (7) The case was scheduled for July 8, 2015. (8)
Steven Schaefer remained in jail until July 15, 2015. (59-

7:11-13).  (11)



On July 8, 2015 bond was set at $1,500 cash. (61-5;17)
(11). The $1000 was still being forfeited (61-5;20-21).
The state had filed an amended conplaint (9). Further
proceedi ngs were schedul ed for July 15, 2015. (61-6;4-5)
(10).

On July 15, 2015 the Public defender was relieved from
representation. (59-2;15-23). The oral objection to bond
forfeiture was al |l owed. (59-4;23-5;1). Bond was changed
to a $4000 signature bond. (59-7;11) (12). Further
proceedi ngs were schedul ed for Septenber 9, 2015 (13).

The further proceedings woul d address two issues.

Def endant noved for dism ssal (20) based upon Fourth
Amendment grounds. The nenorandum asserted Schaefer was
initially contacted by | aw enforcenent within the curtil age
(21-2). Native American treaty rights included firewood
for the home. The wood chute for the firewod represented
Native Anerican self-determ nation since housing is a core
i ssue of tribal governnent (21-4).

Def endant heavily relied upon Oregon case | aw
concerning the fine distinction as to doorbells. (21-7).
Furt hernore, Schaefer asserted he was exercising his First
Amendment right to listen to nusic. (21-8). 1In
defendant’s view, the curtilage stopped at the end of the
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bl ackt op driveway and a trespass occurred for Fourth
Amendnent purposes when | aw enforcenent approached the

par ked vehicle while Schafer was listening to nusic. (21-
8).

Def endant al so opposed the bond forfeiture. The snal
type in the bond (2) did not neet readability standards of
INS 6.07(4)(8) 2. The prom nence of the Court date in the
traffic citation (18-3) is another factor justifying

return of the $1000.

THE EVI DENTI ARY HEARI NG CONCERNI NG SUPRESSI ON

Def ense counsel initially franed the issues as whet her
the | ocation of the parked vehicle was within the
curtilage. (54-5:20-24). |If so, the second question woul d
be whet her or not | aw enforcenent was a trespasser when
entering the curtilage. This would depend if there was
i nplied permssion for | aw enforcenent to approach the
par ked vehicle. (54-5:25-6:12).

The house has two doors. The vehicle was parked next
to the side door. (54-7:3-5). Defense counsel argued the
State nmust show the sane inplied perm ssion to approach the
front door nust also apply to the side door. (54-7:13-18).

9



Def ense counsel argued there was a distinction recognized
by Oregon which involved the use of a doorbell. (54-8:7-
8).

The Court’s initial view of the case was driveways can
be both gravel and bl acktop. For that reason, the driveway
conti nued past the edge of the blacktop. (54-7:19-8:19).
The Court felt the driveway was in the curtil age. (54-
8:16-19). |If soneone could continue to drive fromthe
bl acktop onto the dirt offshoot, the Court would construe
both the blacktop and dirt as one continuous driveway.
(54-11:18-21). The Court believed there was an inplied
invitation to any nenber of the public to continue to drive
on the dirt portion. (54-11:4-7).

Prior to the taking of testinony the defense request
for judicial notice of the U S. District Court ruling at
653 F. Supp. 1420 was rejected. (54-13:4-14:8). The
Court held that decision irrelevant.

The defense had enphasi zed this 1987 deci sion had
construed the treaty between the U. S. Governnent and the
predecessor to the local Indian reservation as granting
rights to use firewood for the house. (21-4). The
firewood use represented an exercise of tribal self-
determ nati on which by definition was a factor in |land use

10



related to use connected with the hone. (21-5).

Should M. Schaefer be found to have parked in the
curtilage that raises the question of inplied perm ssion
for | aw enforcenent to be there nonetheless. (54-9:23-
10:1). \Wether there was inplied perm ssion to approach
t he side door, as an equal option to the front door, in
defendant’s view was related to the |ack of a doorbell.
(54-9:11-13). The Court was unpersuaded the doorbell was
rel evant. (54-9:14-19).

Normally the State would provide the first w tness
since the burden of proof is on the State. Instead, the
Court required the defense to proceed initially. (54-

10: 13-16). (54-12:11-12). The first witness was Thonas
Ki rby, who worked for Sokaogon Chi ppewa housing for three
and a half years. (54-15:2-15).

Kirby explained the blueprints for the house had a
wood chute (54-21:4-6) and a doorbell on the front door
(54-22:1-4); but no doorbell on the side door. (54-22:22-
24). Kirby al so explained a map of housing units in that
area (54-23:6-11). Kirby specified the driveway ends at
the front corner of the house and the wood chute is past
the driveway. (54-23:22-24:4). Finally, Kirby expl ai ned

11



there is no sidewal k that goes to the side door, but there
is a sidewal k that comes fromthe end of the driveway to
the front door. 54-24:5-14).

Cross exam nation asked how often Kirby visited the
house (54-25:12-16). It is possible to drive beyond the
paved portion. (54-27:21-23). Wod deliveries would go
beyond the paved portion (54-28:18-23). Kirby has seen
peopl e parked past the bl acktop, however those people were
visitors. Nor mal | y Vanessa Tuckwab parks by the side
door. (54-29:2-30:1). M. Kirby also expl ained
snowpl owi ng i ncluded the side door area. (54-29:6-10).

Redi rect exam nation asked if a stranger was ever seen
parked by the side door. Kirby could not recall. (54-

30: 7-12) .

The Court began to question Thomas Kirby. Kirby
descri bed those others who park by the side door as “people
visiting them” (54-30:23-25). The snowlowing is rel ated
to freeze up in the water lines. (54-31:3-15).

The second defense w tness was Vanessa Tuckwab. She
has been the original tenant for the |ast twenty-six (26)
years and is on an annual |ease. (54-32:7-23) This w tness
provi ded i nformation about fourteen (14) photographs to the

12



house. (54-33:23-25). This information included use of a
picnic table and grill (54-34:11-14). She wal ks back and
forth between the side door and the shed. (54-36:9-13).

There is a concrete pathway that goes fromthe
bl acktop driveway to the front of the house. (54-8:3-17).
The side door has no doorbell but the front door does.
(54-38:20-23). Steve Schaefer has lived in the house for
fifteen (15) years. (54-44:2-4).

On cross exam nation she expl ained she and Steve
normally park by the side door. (54-45:14-24). Usually
people conme to the front and ring the doorbell. Oherw se
famly nenbers cone to the side door. (54-47:14-18). Most
peopl e stop where the pavenent stops. Oherw se relatives
use the side door. (54-48:4-14). The dirt portion is used
for private parking. (54-49:6). People have wal ked by and
said hi, usually fromthe public sidewal k running parall el
to the highway. (54-50:4-18).

Redi rect exam nation pointed out a gate at the end of
t he bl acktop driveway woul d nake wood deliveries nore
difficult. (54-51:8-13).

The Court questioned Vanessa Tuckwab about heati ng
with LP. The LP tank is behind the side door and snow is
plowed to the LP tank. (54-52:4-6). The tank is filled

13



every two nonths in the winter time. (54-52:7-21).
Vanessa al so purchases firewod. The delivery is to the
wood chute. (54-53:3-11).

The next witness was Steven Schaefer. The househol d
has one vehicle which is parked on the dirt. A notion
I i ght di ssuades vandalism and they do not bl ock the
sidewal k to the front door. (54-55:4-16). The suggestion
a gate be installed to assert privacy is unrealistic
because the tribe would have to approve it and tri bal
snowpl owi ng woul d become nore difficult. (54-55:17-56:3).
Schaefer also nmade his sketch with neasurenents of the
property layout. (54-56:20-21) (26-Ex9).

Schaef er explained the night of his arrest he was
listening to nmusic in his vehicle and the nusic did not
bot her anybody el se. (54-59:10-20). M. Schaefer was
listening to the music when | aw enforcenent wal ked up to
him At all times between being first contacted by | aw
enforcenent and bei ng placed under arrest M. Schaefer was
al ways on the dirt and never on the blacktop. (54-60:19-
24). The Crcuit Court msinterpreted the focus of the
guestion to include M. Schaefer driving fromthe bar to
his hone. The purpose of the question was to ensure the

13



curtilage at all tinmes applied since | aw enforcenent
stepped of f the blacktop. Instead, the Court asked M.
Schaefer “you flew there?” (54-60:25-61-6).

Def ense counsel objected as to the Court’s question if
Schaefer drove to his hone. (54-61:10). Defense counsel’s
objection to the Court’s question based upon Rule 901.04(4)
was overruled. (54-61:12-62:9). The final question asked
when the first tine defendant had any know edge | aw
enforcenent was on his property. The answer was when the
of ficer wal ked up to his vehicle. (54-64:5).

On cross exam nation people cone to the picnic table
if they are invited. (54-66:2-4).

On redirect examnation it was enphasi zed pl anting
bushes at the end of the driveway as the State suggested
woul d interfere with snowl owing. (54-69:1-3).

The final w tness was Christopher Tanner. Tanner
i nvestigated a conpl aint about potential harassnent. (54-
71:1-4). He went to the Steve Schaefer residence and
parked on the asphalt portion of the driveway. (54-71:16-
19) .

On cross exam nation Tanner was on the gravel portion
approaching the drivers side of the vehicle when he first
found out who was in the vehicle. (54-73:25-74:5).
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Testi nony was cl osed.

THE ORAL SUPPRESSI ON HEARI NG

The defense oral argunment enphasized to be curtil aged
i nvol ved short distances to the house. (54-75:4-11) The
firewood shoot relates to treaty rights. (54-74:24-75:3).
The nore invol ved question woul d be whether or not |aw

enforcenent was a trespasser in the curtil age.

Use of the front door is unhelpful to | aw enforcenent.
However substituting the side door woul d overcone the
curtilage. Wether only the front door can be the initial
starting point is subject to debate. (54-76:6-12). The
Oregon case |law was relied upon to downgrade the side door
conpared to the front door due to |ack of a doorbell and

paved approach. (54-77:3-78:15)

The Jardi nes deci sion provides an option not
previously avail able under Katz. (54-76:2-5). Jar di nes
is the authority for suppression based upon trespassing

prior to searching. (54-76:22-77:2).

The State argued the bl acktop and dirt of fshoot

15



constitute one driveway. (54-70:20-25). The State also
all eged the dirt driveway was the exact wi dth of the
asphalt portion, and soneone could drive on both (54-80:1-

12).

The State further argued since the driveway is used
for access to the side door, it also provides access to the
public. (54-80:20-81:2). Vanessa Tuckwab and Steve
Schaef er shoul d have done their own snowpl owi ng and
delivered their own firewod to keep the dirt portion
private. |Instead they invite others to do business for

them Therefore it is open to the public. (54-81:6-15).

The Court’s oral decision denied Katz applied and
[imted the issue to trespass under Jardines. (54-81:24-
82:8). The Court reviewed the testinony concerning use of
the driveway where the blacktop stops and the dirt begins.
(54-83:3-11). The Court considered the gravel portion a
parking ot and M. Kirby indicated he has seen visitors
there. Extra plow ng was done to give nore access to the
gravel area. (54-83:12-20). The Oregon authority as
applied to dividing the access route between public
foll owed by a private segnent was not followed. The main

reason was the potential differences between the Oregon and

16



the Wsconsin Constitutions. (54-84:5-10).

The Court proceeded to determine the initial question
to |l ocate the curtil age based upon the four Dunn factors.
The first issue, proximty, went to the defense. (54-85:3-

8).

The second factor, visibility, was in favor of the
St at e because Schaefer’s vehicle could be seen fromthe

hi ghway. (54-85:9-12).

The third factor as to property use was not related to
t he wood chute because vendors had access thereto. The
Court determ ned the use was a parking area and a driveway.

(54- 85: 13- 86: 2) .

The fourth factor is steps taken to increase privacy.
There were none, and the picnic table was distingui shed
fromthe parking spot. The difference was it did not
appear the parking spot was used for any of the intimte

activities related to the house. (54-86:3-17).

The Court determ ned the parking spot was not within

the curtilage. (54-87:10-16). The Court further
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determ ned even if it was curtilage | aw enforcenent
restricted thenselves to the area that was inpliedly open
to anybody coming there to use that driveway. (54-87:17-

88: 6) .

PCST HEARI NG EVENTS

Def ense counsel took steps to address the scope of the
license granted to firewood vendors in conparison to the
scope of the license in favor of the public generally. The
Court appeared to view the firewood vendors as waiving the
privacy of Vanessa Tuckwab for all purposes. |nstead,
Schaefer argues buying the firewood, and for that matter LP
gas and snowpl owing to reach the LP tank, created only a
l[imted |icense. Purchasing firewood and LP does not

constitute an inplied invitation to the general public.

On Cctober 13, 2015 defense counsel filed information
from Case No. 14-CR-2040-LRR in the United States District
Court for the Northern District of |owa, Eastern Division,

United States of Anmerica vs. Jereny Daniel Conerd. (35)

One of the questions in that case is the sanme as the case
at bar. There was an electric nmeter on a side of the

house, clearly visible fromthe street. (35-3,4). The

18



United States argued the side yard next to the neter was

not curtilage because the utility conpany inspected the
nmeter once per nmonth. Access by the utility conpany
brought with it inplied access to the public as a whol e.

(35-18, 19).

On July 28, 2015 United States District Judge Linda R
Reade i ssued an order which not only found the side-yard to
be curtilage but rejected the governnent’s argunent
concerning the utility nmeter. (35-19). A nmenorandum was
filed October 23, 2015 (36) wth respect staying the
forthcom ng sentence. One of the reasons to stay the

sentence was the ruling in Conerd. (36-2).

The Conerd decision would not be given any wei ght.

(62-31: 2-5).

SENTENCI NG

The Court schedul ed sentencing for Novenber 19, 2015.
(32). The defendant noved for a stay pendi ng appeal .
(37). The Court sentenced the defendant to a fine of

$2,185; restitution of $35; 100 days in jail; 30 nonth
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i cense revocation followed by a thirty nonth 11D interva
all within a withheld sentence with two years probation

(62-18: 2- 20: 14).

Def endant pronptly noved for a stay pendi ng appeal .
(62-21:21-22). Defense counsel argued the power of a court
to stay pendi ng appeal overcones the inmedi ate nmandatory

incarceration for this type of offense. (62-27:3-26).

The notion for stay was denied (62-29:14-32:3).

EVI DENTI ARY HEARI NG- BOND FORFEI TURE

The Court al so conducted an evidentiary hearing
concerning the $1000 bond forfeiture on Septenber 9, 2015.
(54-89:9-10). Steven Schaefer testified he had a hard tine
reading the actual bond form (54-91:3-5). He missed the
Court date because the traffic citation was posted on the
wal | at hone and he thought the court date was July 8,

2015. (54-91:14-18). He did not intentionally fail to
come to court. He did not know he had to be in court on

June 12, 2015. (54-92:2-5).

On cross exam nation Schaefer said he did not cone to
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court because of the traffic citation. (54-93:25-94:7).

The Court did not consider INS 6.07(4)(a)2 rel evant
(54-94:17). Defense counsel argued consistent with the
menorandum (18) The State alleged there should not have

been any confusion on Schaefer’s part. (54-95:15-21).

The Court confirmed the forfeiture. (54-96:5). The
def endant coul d have appeared. (54-96:10-13). The
def endant coul d have gone to both court dates so there was
no m sunderstandi ng. (54-97:1-5). There was never a

witten order refusing to forfeit the bond.

The judgnment of conviction was filed Novenber 23, 2015

(47).

STATEMENT OF FACTS- | NVESTI GATI ON AND ARREST

On May 31, 2015 at approxinmately 10:04 PMthe Forest
County Sheriff’s departnment received a tel ephone call from
CGeorge Tuckwab. Tuckwab stated Steven Schaefer was at
Junior’s Saloon calling his nother Myra Pitts vul gar nanes.
Furt hernore, Schaefer was intoxicated, and left in a white
Ford Expl orer headed toward the Vanessa Tuckwab resi dence.

Vanessa Tuckwab |ived at 3170 H ghway 55. (4-3)
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Di spatch contacted O ficer Tanner, who began | ooking
for the suspect vehicle. He already knew where M.
Schaefer lived. (54-70:21-25). Oficer Tanner observed a
vehicle running with its headlights on and playing nusic
| ocated on the gravel area next to the house. (54-71:5-
15). Instead of a Ford Explorer, the vehicle was actually
a 1994 Chevrolet. (26-Ex2). Tanner believes it was an

Expl orer. (54-73:16-24).

O ficer Tanner did not follow the Schaefer vehicle as
it entered the driveway. Schaefer was already parked by
the time Oficer Tanner had turned his squad car around to
park in the driveway. (4-3). Oficer Tanner parked the
squad car on the blacktop driveway. (54-71:16-19). St even

Schaefer was parked on the gravel. (54-74:3-5).

St even Schaefer had no know edge | aw enforcenent was
on the property until Oficer Tanner wal ked up to his
vehicle. (54-64:2-5). Tanner did not know who was driving
the vehicle until he approached the driver’s side. (54-
73:25-74:2). Thereafter Tanner proceeded to process an OWN
arrest. (4-4-6). The entire process frominitially
contacting M. Schaefer to his arrest all occurred on the

gravel . (54-60: 8-24).
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M. Schaefer’s nusic was not bothering anyone. (54-
59:19-20). He was not inside because he was listening to
music and it was a nice night. (54-59:15-18). This
i ncl uded bringing M. Schaefer into the house before naking
the formal arrest. (54-63:7-17). At no tinme did Schaefer
gi ve | aw enforcenent permission to be on his property.

(54-63: 24- 64: 1).

USE OF THE PROPERTY

The honme at 3170 State Highway 55 is located within a
Nati ve Anerican community known as Sokaogon Chi ppewa
Community. (26-Ex5). The honme was built around 1989.
Vanessa Tuckwab was the original occupant and has |ived
there for twenty-six (26) years. (54-32:5-14). She has
annual | ease renewals. The |ast renewal specified Steve
Schaefer was a nenber of the household. (26-Ex2-3). Steve
Schaefer has lived with Vanessa Tuckwab for fourteen years.

(54- 54: 20- 22) .

There is only one vehicle which Vanessa and Steve
have. This vehicle is parked on the gravel next to the
side door. There is a notion light that hel ps protect the

car. (54-54:23-55:8). There is a blacktop driveway that
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runs from H ghway 55 to the corner of the house. Thi s
driveway is approximtely 79 feet long. (26-Ex9). There
is a continued 27 foot |ong gravel segnment running al ong
the side of the house where Vanessa and Steven park their

vehicle. (26-Ex9).

There is a concrete wal kway that runs fromthe end of
the bl acktop driveway to the front door of the house. (26-
Ex9) (54-8:3-17). The front door has a doorbell and the
si de door does not. (54-38:20-23). The blueprints for the
house (26-Ex4-2) show the house was built with a doorbel
on the front door (54-22:1-4) but not the side door. (54-
22:22-24). There is no sidewal k that goes fromthe

driveway to the side door. (54-24:12-14).

There is a side door across fromthe shed (54-36:9-
13). The shed is about 29 feet fromthe wall of the house.
(26-Ex9). The shed is used to store bicycles and ot her
things. There is no door on the shed and the opening for

the shed is across fromthe side door. (54-35:22-36:13).

There is an LP tank behind the dirt driveway. (26-
Ex3). The LP tank is filled with 150 gall ons every two or

three nonths. (54-52:1-21). There is a wood chute | ocated
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on the side of the house. (26-Ex6-14). The blueprints
show the wood chute (26-Ex4-2). Most tribal housing has a
wood chute. (54-20:22-21:13). Vanessa Tuckwab buys the

wood from a vendor. (54-53:6-10).

There is a picnic table to the left of the parking
space. (26-Ex6-1,2,3). The picnic table is closer to the
house than the shed. Vanessa Tuckwab sits at the picnic
tabl e when she gets off work, and there is some shade
there. (54-34:9-14). She uses the picnic table al nost

everyday when there isn’t snow. (54-35:1-7).

There is also a barbecue (26-6-10). The barbecue is
used about three tinmes a week. (54-35:8-13). There is no
gate or bushes planted at the edge of the bl ackt op.

Perm ssion for these alterations would have to be obtained
fromthe tribal housing authority. (54-55:17-21). Placing
a gate or bushes at the end of the bl acktop woul d make
snowpl owi ng nore difficult. (54-55:22-56:14) (54-68:17-

69: 3)..

The housing authority plows snow past the side door
because of water line problens. (54-29:6-10) (54-31:3-15).
The front of the house has a butterfly decoration. (54-
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Thomas Kirby, tribal housing mai ntenance, considered the
driveway to end where the bl acktop stopped at the corner of
the house. (54-23:22-24:1). Usually people conme to the
front door and ring the doorbell. (54-47::14-15). The

gravel portion is used for private parking. (54-49:6).

The evi dence of custom concerning the approach used by
total strangers as opposed to invitees was not in dispute.
Fam |y menbers and friends are free to use the side door,

t he parking spot, the picnic table and the barbecue. The

same is not true for strangers.

Thomas Kirby descri bed anyone parki ng beyond t he paved
portion to be another vehicle that is visiting. (54-29:20-
21). Kirby usually sees Vanessa’s vehicl e parked toward
the side door. (54-29:24-30:1). Kirby could not recall if
a stranger, as opposed to a visitor, had ever parked on the
gravel. “l1 can’'t recall a time, you know, when |’ve seen
that. There —there could have been, but I’mnot sure.”

(54-30: 10- 12) .

Vanessa Tuckwab expl ained “only ones usually cone to
ny side is nmy famly.” (54-47:17-18). Most drivers “stop

right to where the pavenent does.” (54-48:4-5). \Wen
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asked if people do drive past the blacktop she said, “I’'d
say just ny nother, ny son. Not — not too many.” (54-
48:13-14). Wien asked if there is anything stopping the
public fromparking in the gravel, she said, “usually they

don’t” “park behind us.” (54-49:19-21).

Besi des vehicles, the public can approach on foot.
Pedestrians using the sidewal k parallel to the highway have
come up and tal ked with Vanessa. (54-50:4-18). There was
no testinony of an exanple of a stranger parking a vehicle
in the gravel parking space or wal king up to the side door

and knocking on it.
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ARGUVENT
. THE TREATY RI GHT TO DOVESTI C FI REWOOD WAS REQUI RED TO BE
CONSI DERED I N THE CURTI LAGE ANALYSI S.

Steven Schaefer chall enges the conbi nation by the
Crcuit Court of the paved driveway and the gravel parking
space into one driveway. Schaefer contends the driveway
stops at the pavenent and the gravel is within the
curtilage of the house. The standard of review of a
deci sion determ ning the extent of curtilage is a two-step

process. State v. Dunstrey, 2016 W 3 §12-13. |If

mat eri al, exclusion fromconsideration of a treaty right

represents an error of |aw

The G rcuit Court refused to relate the wood chute in
the cenment foundation to inplenmenting the treaty right to
obtain firewod for the hone. Delivery of the firewood
toward the wood chute woul d have to use the grave
extension. Schaefer argued this use of that location is
relevant to the Dunn analysis. The Circuit Court construed
deliveries by third parties as causing the gravel extension

to be open to the public.

The treaty right to a noderate anpunt of domestic

firewood originates fromthe three treaties between the
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United States and aboriginal Gibwe inhabitants of what is
now Forest County Wsconsin. These three treaties were
made in 1837, 7 Stat. 536; the second in 1842, 7 Stat. 591,
and the last in 1854, 10 Stat. 1109. Decades |ater

di sputes woul d devel op between the State of Wsconsin and
future generations of Qibwe, concerning usufructuary
rights on ceded | and. These G i bwe woul d subsequently
organi ze into reservations both aboriginal and under the

1934 | ndi an Reor gani zati on Act.

This dispute |asted for decades. Ml e Lake Band v.

United States, 139 F Supp. 938 (1956); State v. Qurnoe, 53

Ws.2d 390, 192 NW2d 892 (1972). Finally, after extensive
litigation reaching the Seventh G rcuit, on February 18,
1987 the Hon. Janes E. Doyl e reached a deci sion

interpreting the usufructuary rights. Lac Courte Oeilles

Chi ppewa Ind. v. State, 653 F. Supp. 1420 (WD. Ws. 1987).

The Federal District Court interpreted the treaties to
presently provide access to firewood for donestic purposes
in a noderate anmount. The Vanessa Tuckwab | easehol d woul d
be a beneficiary of this right. Judge Doyl e specified many

species of trees used for firewood. 1d. p.1427
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The Chi ppewa were awarded the right to exploit those
species for firewood. 1d. p.1430. Those rights continue to
be effective today Id.p.1429 subject to State inposed
restrictions for personal safety and resource shortages.

Id. p.1435. The key ruling limts the ability of the State
tointerfere with the treaty relationship unless personal

safety or resource depletion is an issue. ld. p.1434.

The use of the curtilage to provide firewod for the
honme is consistent with the relationship between the

curtilage and the hone as explained in 4 W Bl ackstone

Commment aries on the Law of England 225 (1769) “. . . for
t he capitol house protects all its branches and
appurtenants. . .” Blackstone is authoritative. Florida v.

Jardines, 133 S.Ct. 1409, 1415, 185 L.Ed.2" 495 (2013).

The Grcuit Court was required to recognize the
bl ueprints with the wood chute inplenent the tribe s treaty
right to obtain firewod for Vanessa' s hone. By definition
t he gravel parking space next to the wood chute woul d be
required to deliver the firewood. The house was built with
a wood burner and tenants are responsible for obtaining
their own firewood. Vanessa Tuckwab used the grave
par ki ng space for the purpose of obtaining donestic

firewood. 30



This error is harmess if the use of the third party
wood vendors also created a license in favor of the genera
public. The Circuit Court ruled reliance upon third party
vendors established an inplied invitation to the public to
extend the paved driveway into the gravel portion.

Schaefer disagreed with that ruling and provided
information froman lowa case. The Circuit Court was not

persuaded by the lowa authority.

Schaefer brought to the attention of the Crcuit Court
records fromthe United States District Court for the

Northern District of lowa, Eastern Division, United States

of America v. Jereny Daniel Conerd, Case No. CR14-2040.

One of the issues in Conerd was if a side yard was
curtilage. The governnent argued it was not because a
utility neter was inspected by the public utility. As in
this case, the use of the location for utilities which
requires third parties to use that location was alleged to
convert that location to be inpliedly accessible to the

publ i c.

The order by Hon. Linda R Reade, U S. District Judge

dated July 28, 2015 uphol ds Schaefer’s position.
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A phot ograph of the electric neter was provided to the
Crcuit Court (31-3) and is also provided in the appendi x.

(148).

Judge Reade nmade the following ruling: “The
government objects to Judge Scole’'s finding that Oficer
Phillips invaded the curtil age of Defendant’s hone. The
governnment points to the fact that Defendant’s side-yard
was not enclosed by a fence and that a utility neter was
installed on the wall of Defendant’s house. The governnent
argues that the absence of a fence and the presence of the
utility neter convey an inplied license of entry onto the

side-yard and, as a result, the side-yard is not curtil age.

Moreover, the court finds that the governnent’s
argunment concerning the utility neter unconvincing. Even
if the meter conveyed an inplied |icense to enter the side-
yard,”[t] he scope of alicense . . . is limted not only to
a particular area but also to a specific purpose.”

Jardines, 133 S.Ct. at 1416. The neter provided |license
for a utility worker to enter the side-yard and read the
nmet er during business hours, not for a police to enter the
si de-yard and peer through Defendant’s basenent w ndow in

the mddle of the night. For these reasons, the court
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shal |l overrule the Government Objection.” This Court
shoul d adopt Judge Reade’s reasoni ng and construe firewod

deliveries as a limted |icense. People v. Camacho, 23

Cal . 4'" 824, 836, 3 P.3d 878 (2000).

Fi rewood deliveries would be an intimate activity
associ ated with the sanctity of the hone. Dunstrey 123.
Failure to take into account this use of the disputed area
over|l ooks a material factor. Wuether the facts, as
augnented by the firewood deliveries, warrant suppression

is reviewed de novo. State v. Popp, 357 Ws.2d 696, 706

855 NV@d 471, 2014 W App. 100 713 (Ct. App. 2014).

1. THE SI DE- YARD TO THE SHED CONSTI TUTES CURTI LAGE

The determ nation of the |location of the curtil age
involves a four-factor test. Dunstrey, 132. The property
at 3170 State Highway 55 is a single-famly home wth no
ot her housing units using the driveway. Unlike Dunstrey
145, this driveway is a private driveway; 8340.01(46), and
is not a highway within the anbit of OAN enforcenent.

§340. 01(22) .

Schaefer contends the gravel area is a private parking
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spot for his vehicle. Redwood v. Lierman, 772 NE2d 803,

813, 331 IIl.App.3d 1073(2002). “By parking a vehicle in
the driveway or yard of one’s hone, one brings the vehicle

within the zone of privacy relating to one’s hone.”

There are both | egal and factual aspects as to whether
the driveway nust be bifurcated at the pavenent. As a
matter of law the ability to see both segnents does not
prevent bifurcation where, as here, there is a paved
wal kway to the front door and private parking is beyond the

paverent. U.S. v. Wlls, 648 F.3d 671, 680 (8'" Gir. 2011).

Eval uation of the facts require the curtilage to
constitute the area between the side-wall and the shed
i ncludi ng the barbecue and picnic table up to the edge of

t he pavenent. The Crcuit Court equated the scope of the

invitation to the general public to match the perm ssion
for invitees. Schaefer alleges the |license to the public

is narrower than to friends.

A review of the Dunn factors establishes the end of
t he pavenent marks the begi nning of the curtil age. There

are four Dunn factors. Dunstrey 134-45. The first factor

is proximty. The Crcuit Court found this factor in favor
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of the defendant. (54-85:5-8). The shed, picnic table,
bar becue and parked car are all within 30 feet of the hone.

State v. Lange, 158 Ws.2d 609, 618, 463 NWd 390 (Ct. App.

1990). Proximty applies to both the Crcuit Courts view
of curtilage (driveway extension only) and defendants

(shed).

The second factor is if there is an enclosure
surroundi ng the hone. Here there is none, although that is
common for single famly hones not to have a fence in the

front. State v. WIlson, 229 Ws.2d 256, 265, 600 NWd 14

(Ct. App. 1999).

The third factor is nature of use. There is a shed,
pi cnic table, barbecue, private parking spot, use of the
si de door, and firewood deliveries at this location. The
Crcuit Court did not consider anything but the driveway.
(54-85:13-86:2). Schaefer is entitled to consider the

gravel parking space in context with the entire curtil age.

This is consistent with the general use of a side-
yard. The side-yard was determined to be curtilage in US.
v. Conerd. “The side-yard is closely and intinmately
connected to the honme and deserves the sane protections

afforded to the home itself.” 35



See, e.g., United States v. Boyster, 436 F.3d 986, 991 (8'"

Cr. 2006)(holding that curtilage is “typically conprised
of |l and adjoining a house)” Photographs of the Iowa home

are included in the appendi x. (148-149)

"The lowa ruling is consistent with Justice Scalia s

position in Florida v. Jardines, 133 S.C. 1409, 1414, 185

L. Ed. 2" 495 (2013) “side-garden.” The side door is
directly across fromthe shed opening and there is a
traffic route directly between the two openings. This 29
foot distance with no separating barrier relates the two

structures. U.S. v. Roencranz, 356 F.2d 310 (1°' Gir

1966) .

The barbecue is related to cooking, a recognized

intimate activity for curtilage purposes. US. v. Reilly,

76 F.3d 1271, 1278, (2d Cr. 1996). It is not what uses
are objectively evident, but the actual use that nust be
considered. 1d. The overall use favors curtil age, even

wi thout the firewood.

The fourth factor is protection from observation
Dunstrey 143. The trial court found no steps were taken,

no indication to make this a private place. (54-86:5-6).
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There was no testinony of an exanple of an actua
stranger parking or visiting by the side door. Instead,
the ability to reach that | ocation w thout being physically
restrai ned, or the posting of a sign, persuaded the Court.
The fact the unpaved portion was exposed to public view
does not always direct this factor against the defendant.

U.S. v. Wlls, 648 F.3d 671, 680, 678(8'" Gir. 2011). The

Court did not take into account the features on the | and

and hone.

I nstead of erecting barriers or signs, steps can be
taken to direct the public through the |ayout of the house
and lot. The driveway was designed to end at the pavenent.

The house was designed with an approach to the front door.

The tribe's site plan is simlar to the layout in

US v. WIlls, 648 F.3d 671 (8th Cir. 2011). The only

difference between Wells is a carport housed a vehicle
instead of parking in the open under a notion light. The
layout is a positive fact that applies to the fourth

fact or.

The Suprene Court of Kansas didn't require barriers,

but considered controlling features on the surface. “this
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finding was significant because the | ack of a sidewal k
going to the area in question weighs in favor of a finding

of curtilage.” State v. Talkington, 345 P.3d 258, 271

(2015) .

An additional feature is the sole doorbell on the
front door. The Oregon courts have deci ded cases prior to
Jar di nes whereby the Oregon Constitution already afforded
the rights that Jardi nes would | ater provide. For that
reason Oregon case law transfers to the case at bar. The
si de door must have a doorbell in order to inpliedly invite

the public thereto. State v. Pierce, 226 O.App. 336, 203

P.3d 343 (2009).

Even if the doorbell is not working, the nere presence
of the doorbell indicates the public nmust use that door.

U.S. v. Titenore, 437 F.3d 251, 259 (2" Cir. 2006).

When the blueprints assign the doorbells, and the driveway
is constructed with only pavenment, parking on a dirt off-
shoot thereof does not necessarily extend the driveway.

State v. Ainger, 240 OR App. 215, 246 P.3'% 24 (2010).

To the extent the use by the public of the gravel

portion represents a question of fact, the Circuit Court
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failed to distinguish between perm ssive users and
strangers. Use by those with perm ssion constitutes a

broader |icense then by strangers. Perm ssive use does not

rai se an inference of an equal degree of public use. “The

mere fact that A mparked his private vehicle in his yard,

t hus arguably converting that area to a sem -private area,

does not conpel a different conclusion.” State v. Om 223

Ariz. 429, 224, P 3’9 245 (2010).

There is a presunption the public nmust initially go to

the front door. State v. Pierce, 226 O.App. 336, 203 P.3d

343 (2009). This presunption cannot be overcone w t hout
infringing on tribal self-determ nation, or evidence beyond

an i nference fromwhere friends visit.

Vanessa Tuckwab is a | essee and the property is
managed by Sokaogon Chi ppewa Housing Authority. The

Housi ng Authority is not sui generis. Buchanan v. Sokaogon

Chi ppewa Tri be, 40 F. Supp.2d 1043 (1999). The

determ nation of curtilage is the area around the hone that
is “intimately linked to the home, both physically and

psychol ogi cal | y” Florida v. Jardines, 133 S.Ct. 14009,
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1415, 185 L. Ed. 2" 495 (2013). This determ nation requires
consi deration of self-determ nation exercised by Vanessa
and her tribe. Self-determ nation is anong the

“psychol ogical” factors shared by the tribe and it’s
nmenbers t hrough NAHASDA. 25 U. S. C 84101(5). Under
(Native Anmerican Housing and Sel f-Determni nation Act)
Congress has specifically found sel f-determ nation includes
i mprovi ng housing conditions for individuals. Through

self-determnation, tribal housing is built and nanaged.

Even though the house was built before 1998,
subsequent | eases are under NAHASDA and tribal self-

determ nation is a factor in maintaining features of the

property.

1. THERE IS A PRESUMPTI ON AGAI NST | MPLI ED ACCESS PAST

THE PAVEMENT ESTABL| SHED THROUGH TRI BAL SELF- DETERM NATI ON

There is a conmmon i ssue between the fourth Dunn factor
and the scope of a “knock and talk” investigation. State

v. Edgeberg, 188 Ws.2d 339, 346, 524 N . W2d 911

(Ct. App.1994). Normally the “knock and tal k” woul d be

initiated at the front door. Florida v. Jardines, 133

S.Ct. 1409, 1415, 185 L.Ed. 2" 495 (2013).
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Here, O ficer Tanner had no intention of approaching the
front door. Instead, he directly proceeded to investigate

a nmotor vehicle. State v. Blakley, 226 Ariz. 25, 243 P.3d

628, 633, (2010).

Implied perm ssion to cross the gravel area could
exist if the side door was the equivalent of the front door
for purposes of initiating “knock and talk.” The two doors
are materially different. The side door has no door bell,
there are no butterfly decorations, and nost inportantly
there is no paved continuation fromthe pavenent to the
side door. There is a paved sidewalk to the front door.
These differences woul d not place the side door on an equa

footing wth the front door. State v. dinger, 240 O. App

215, 246 P3d20, 24 (2010).

The CGrcuit Court heavily relied upon the unrestricted
ability to proceed past the pavenent as representing an
inplied invitation to O ficer Tanner to approach M.
Schaefer’s vehicle. This position is contrary to the

tribe’ s purpose as to the layout of the land itself.

Thomas Kirby specified the driveway ended at the

pavenent. (54-23:19-24:1). “It comes up to the corner of
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t he house and then ends right there, to the front corner of

t he house towards the highway.” The position of the
Housi ng Authority represents an exercise of tribal self-
determ nation. This case raises questions as to the
ability of a state court to disregard self-determ nation

wi t hout infringing thereon.

The scope of the |license was determ ned by the Circuit
Court though inplication. This is permssible, “Alicense
may be inplied fromthe habits of the country.” Florida

Florida v. Jardines, 133 S.C. 1409, 1415 185 L. Ed. 2nd 495

(2013).

In general, tribal governnments can exercise self-
determ nation over matters concerning tribal housing.
Schaefer filed the March 30, 1998 decision by Hon. C N
Cevert, US. Dstrict Judge, Eastern District of Wsconsin
Case No. 97-C-41. Judge Cevert viewed the dispute with
the housing authority in that case as an inportant part of
tribal sovereignty. (21-19). The house was built around
1987 and Congress passed on Cctober 26, 1996 the Native
Ameri can Housi ng Assistance and Sel f-Determ nation Act of

1996, 25 U. S.C. 84101 et seq.
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Congress recogni zed the right of Indian self-
determ nation and tribal governance by maki ng such
assi stance available directly to the Indian tribes or
tribal designated entities under authorities simlar to
t hose accorded Indian tribes in Public Law 93-638, 25 USC

$4101(7).

The tribal housing authority has passed the necessary
resolution to conply with HUD requirenents. The deci sions
on property managenent of 3170 H ghway 55 have been nade in
the course of tribal self-determnation, at |east since

April 2, 1998.

There is good reason not to install a gate at the end
of the pavenent. That would nmake it difficult for the
housi ng authority to plow snow past the pavenent. There is
an LP tank and water |ines beyond the gravel portion. The
burden upon the tenant to open and cl ose a gate to use that

side of the house on a daily basis is onerous.

Vanessa Tuckwab’s | ease renewals for the |last twenty-
five years would have an inplied condition to continue the

present layout. H & R Truck Leasing Corp. v. Allen, 26

Ws. (2d) 158, 163, 131 N.W2d 912 (1965). The evidence
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permts only one reasonable inference; tribal housing had
no interest in building a gate or planting bushes. The end
of the pavenent was the end of the driveway, as Kirby

testified. |In re Marriage of Spencer v. Spencer, 140 Ws.

2d 447, 450, 410 NW2d 629 (Ct. App.1987).

States cannot infringe on tribal sovereignty w thout

sound policy reasons. \Wite Muntain Apache Tribe v.

Bracker, 448 U.S. 136, 145, 100 S.C. 2578, 65 L.Ed2d 665
(1980). Self-determnation also raises a factua
presunption the driveway stops at the pavenent. In order
to rebut this presunption there nust be sone evidence
beyond an inference only. 8903.01. Since the Court relied
upon only inferences this presunption was not rebutted.

State ex rel Northwestern Dev.Corp. v. Gehrz, 230 Ws.

412,422, 283 N W 827 (1939). There is no factual basis

to inply “knock and tal k” extended past the pavenent.

V. A SEARCH OCCURS WHEN AN OCCUPANT IS LI STENI NG TO

MJSI C I N THE CURTI LAGE AND IS SURPRI SED BY LAW ENFORCEMENT.

Shoul d this Court determ ne Steven Schaefer was parked
in the curtilage and there was no inplied perm ssion for

the general public to approach his vehicle the Fourth
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Amendment is inplicated. Dunstrey f14. There is a

di stinction between a search and a seizure. 1|d. Y16. The
details of this case inplicate a search before there was a

sei zure.

Oficer Tanner did not know who was in the vehicle

when he crossed the pavenent. He only knew t hat when he
saw M. Schaefer. Likew se, Schaefer was listening to
nmusi ¢ and surprised by the presence of |aw enforcenent.
This initial contact was a search because there was no

vi sual observation by Oficer Tanner of Schaefer prior to
Tanner entering the curtil age. Dunstrey 119. Florida v.

Jardines, 133 S.Ct. 1409, 1414, 185 L.Ed.2nd 495 (2013).

This search violates the Fourth Amendnent because it
occurred within the curtilage. There is a presunption M.
Schaefer intended on continuing to listen to his nusic.

Bruss v. M I waukee Sporting Goods Co., 34 Ws.2d 688, 695,

150 NNW 2d 337 (1967). There is no evidence to rebut this

presunpti on.

Listening to nmusic is a First Anmendnent right. City

of Madi son v. Baunman, 162 Ws.2d 660, 671, 470 NW2d 296

(1991). 45



Law enforcenment interrupted the exercise of that right.
There is no reason to infer M. Schaefer authorized | aw

enforcenent to cross the pavenent.

V. THE BOND FORFEI TURE WAS AN ERRONEOUS EXERCI SE OF

DI SCRETI ON.

The standard of review concerning bond forfeiture
deci sions is erroneous exercise of discretion. State v.
Ascenci o, 92 Ws.2d 822, 829, 285 NW2d 910(1979).
Schaefer failed to appear because of confusion over a court
date. The Circuit Court found no anmbiguity between the
court date and the bond and the traffic citation. At
sent enci ng, however, the Court did determ ne there was no
ri sk he woul d not appear and that he did nove the case

al ong. (62-29:20-30:1).

There are several factors to be considered in bai

forfeiture matters. State v. Ascencio, 92 Ws.2d 822, 829,

285 N.W2d 910 (1979). The factors relied upon by the
Circuit Court were the inpact on the adm nistration of
justice. In hindsight, this factor was immaterial in that
t he defendant noved the case along. No other factors were
cited and the Court discounted reliance upon the traffic

citation. 46



The nonappearance on June 12, 2015 did not prol ong
proceedi ngs past the expectation of the courts since the
court had provided the initial appearance date of July 8,
2015. The defendant was in jail on July 6, 2015 with no
overall delay. Forfeiting the bail was an erroneous
exercise of discretion, in that the reason for the
forfeiture was ultimately inconsistent with the entire

record. Brown County v. Shannon B., 286 Ws.2d 278, 303-

304, 706 N.W2d 269, 2005 W 160 (2005).

47



CONCLUSI ON

Thi s case should be remanded with directions to grant

t he suppression of notion and refund the $1000 cash bond.

Respectfully submitted this 26'" day of February 2016.

/'s/ Robert A. Kennedy, Jr.

Robert A. Kennedy, Jr.

At torney For Appell ant
State Bar No. 1009177

209 East WMadison Street
Crandon, W 54520

(715) 478- 3386
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