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ARGUVENT
l. TRI BAL SELF- DETERM NATI ON LI M TED THE | MPLI ED ACCESS TO
THE HOVE TO ONLY THE PAVED AREAS
The State supports the Crcuit Court’s decision as a factual
det erm nati on which conbi ned the paved and of f shoot sections.
(R B. 6-10). The State is correct that Vanessa Tuckwab and
Steven Schaefer are both equally subject to ON enforcenent.

State v. St. Germaine 150 Ws.2d 171, 442 NV@d 53 (Ct. App. 1989).

Public Law 280 is the first of the two step process in
determ ning the existence of tribal self-determination as to

O ficer Tanner being a trespasser. St. Gernmine v. Chapman 178

Ws. 2d 869, 872, 505 NV2d 450 (Ct. App. 1993).

There is no facial preenption through Public Law 280 of
tribal housing decisions due to the interaction of 25 USC 84101
(7).

The specific treaty right to obtain firewood in LCOIV is

authoritative. State v. Matthews 248 Ws.2d 78, 94, 635 NwWed

601, 2001 W App 243 30 (Ct. App.2011).
The existence of self-determnation is a federal question

lowa Mut. Ins. Co. v. LaPlante 480 U S. 9, 15, 107 S.C. 971, 94

L. Ed 2d 10(1987). Wsconsin's interest in crimnal |aw
enf orcement nust be bal anced against the Tribe's interest in

defining trespass to tribal property. Eliot v. Wite Muntain

Apache Tribal Court 566 F.3d 842, 849 (9'" Cir. 2009).




The Grcuit Court did not consider self-determ nation when
conbi ni ng the paved and of fshoot parcels. The State clains
harm ess error in that M. Schaefer is not a tribal nenber
t herefore not benefited by self-determ nation.

M. Schaefer has lived with Vanessa Tucktab for fourteen years
at 3170 State Hi ghway 55. This constitutes living within the

borders of the reservation. Wsconsin v. EPA, 266 F.3d 741, 746

(7" Gir. 2001). The |lease renewal for 2015-2016 is based upon a
tenant information sheet (A-Ap 108) which says: “Household
composi ti on Vanessa Tuckwab, Steven Schaefer.” The Tribe renewed
the | ease knowi ng M. Schaefer was |iving there.

There was a consensual relationship between the tribe and
Schaefer w thout the need for a signature based upon actions for

14 years. Plains Commerce Bank v. Long Famly Land and Cattle

Conpany, Inc. 554 US 316, 128 S.Ct. 2709, 2724, 171 L.Ed 2d 457

(2008). A lease is a recognized formof contract with a non-

menber to which self-deternination can apply. Montana v. United

States, 450 US 544, 565-66, 101 S. Ct. 1245, 67 L.Ed 2d 493
(1981). Montana' s context of |eases being comrercial has been

br oadened to include consuners. Smith v. Salish Kootenai College

434 F.3d 1127, 1132 (9'" Gir.2006 en banc). The housing | ease (A
Ap 108) is the type of consensual |and use agreenent by a

nonmenber that could be governed by Tribal self-determ nation.



Schaefer as a tenant can nmake a claimfor trespass based upon

the lease. @nsolus v. Lorner 54 Ws. 630, 633, 12 NW62 (1882).

Such a claimby definition is entitled to nom nal damages.

Jacobs v. Major 139 Ws.2d 492, 530, 407 NW2d 832 (1987).

The State clains there is no | egal nexus between Schaefer (a
non-tribal menber) and treaty rights to firewod (R B.-12).

Tribal self-determnation would be frustrated if housing
authorities were unable to either rent to non-nmenbers or enforce
| eases with nonnenbers. Many tribal househol ds incl ude
nonmenbers. Bifurcating the anbit of NAHASDA anong nenbers and
nonmenbers i s unreasonabl e. Congress would not have intended to
[imt NAHASDA to only househol ds consisting of tribal nenbers.

The rel ationship between Oficer Tanner and 3170 State H ghway
55 i s nonconsensual , although both Schaefer and Tanner are on
| eased property. Self-determination should be as broad as to

non- nenbers (Tanner) as Tribal adjudicative powers. Strate v. A

1 Contractors 520 US 438, 453, 117 S.Ct. 1404, 137 L.Ed.2d 661

(1997). The Fifth Crcuit in Dol gencorp v. M ssissippi Band of

Choct aw | ndi ans 732 F3d 409 (5'" Gir.2013) was affirmed by an

equal ly divided U S. Supreme Court on June 23, 2016. The Fifth
Crcuit allowed a tort claimon |l eased tribal land to be heard in
tribal court.

The trespass issue is related to the land. Elliott v. Wite

Mount ai n Apache Tribal Court 566 F.3d 842, 849-850 (9'" Cir.

2009) . 3



The Ninth CGrcuit in Elliott held a claimof trespassing to
tribal |and agai nst a non-nenber could be decided in tribal court

under Montana v. United States.

“The tribe seeks to enforce its regulations that prohibit,
anong ot her things, trespassing onto tribal |ands, setting a fire
wi thout a pernit on tribal |ands, and destroying natura
resources on tribal lands. The Suprenme Court has strongly
suggested that a tribe may regul ate nonnenbers’ conduct on triba
lands to the extent that the tribe can “assert a | andowner’s

right to occupy and exclude.” H cks, 553 U.S. at 359, 121 S.Ct

2304 (quoting Strate, 520 U.S. at 456, 117 S.Ct. 1404). The

tribal regulations at issue stemfromthe tribe' s “landowner’s
right to occupy and exclude.” Trespass regulations plainly
concern a property owner’s rights to exclude, and regul ati ons
prohi biting destruction of natural resources and requiring a fire
permt are related to an owner’s right to occupy. See Hicks, 553

U.S. at 359, 121 S.Ct. 2304 (discussing a | andowner’s right to

occupy and exclude); Strate, 520 U.S. at 456, 117 S.Ct. 1404

(same). Accordingly, the tribe's ownership of the |and nmay be

di spositive here. See Hicks, 553 U.S. at 359, 121 S.Ct. 2304

(“[T]ribal ownership is a factor in the Montana analysis, and a
factor significant enough that it may someti mes be di spositive.”
(alteration and internal quotation marks omtted)); id. at 359,
121 S. & . 2304 (suggesting strongly that regul ati ons concerni ng
a “landowner’s right to occupy and exclude” are permni ssible

agai nst nonnenbers) . 4



G ven the U S Suprenme Court’s June 23, 2016 per curiam
deci sion, clains for nom nal danage for trespass would be wthin
the anbit of tribal court domains.

There is no difference between Oficer Tanner being a

trespasser for purposes of Florida v. Jardines 133 S.C 1409,

1415, 185 L. Ed 2d 495 (2013), and tribal housing authority’s
property managenent powers codified by NAHASDA.

The Circuit Court erred by failing to apply the tri bal
demar cati on of the pavenent as private. Wen States infringe on
tribal self-determ nation, State action violates tribal

sovereignty and is void. lowa Muit. Ins. Co. v. LaPlante 480 U. S

9, 15, 107 S.C. 971, 94 L.Ed 2d 10(1987).
O ficer Tanner was a trespasser prior to learning the driver’s

identity. The suppression notion should have been granted.



CONCLUSI ON

This case should be remanded with directions to grant

t he suppression notion and refund the $1000 cash bond.

Respectful ly submtted this 25'™" day of July, 2016.

/' s/ Robert A. Kennedy, Jr.

Robert A. Kennedy, Jr.
Attorney For Appell ant
State Bar No. 1009177
209 East Madi son Street
Crandon, W 54520

(715) 478- 3386
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