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STATEMENT OF THE ISSUES

1. Was it erroneous for the circuit court to give jimg the
part of Wisconsin Jury Instruction—Criminal 2669
indicating that if Mr. Brown had 0.08 grams or mofe
alcohol in 210 liters of breath at the time theximneter
test was taken, the jury could presume he was uhder
influence of an intoxicant at the time of operatihg
vehicle in addition to Wisconsin Jury Instruction—

Criminal 234: Blood-Alcohol Curve?

Circuit Court Answer: No.

2. If it was erroneous for the circuit court to givetib the
0.08 presumption instruction and blood-alcohol eurv
instruction, was Mr. Brown prejudiced by such saas

violate his Fourteenth Amendment Due Process Rights

Circuit Court did not answer.



POSITION ON ORAL ARGUMENT AND PUBLICATION

The Plaintiff-Respondent does not request oralment or
publication because the issues in this case caesoéved by

applying established legal principles to the fadtihis case.



STATEMENT OF THE CASE AND FACTS

Mr. Brown was charged with Operating While
Intoxicated—1st Offense, with a Minor Child in tWlehicle
(OWI), contrary to Wisconsin Statutes Section 336L%a)
(2013-2014), and Operating with a Prohibited Aldoho
Concentration—1st Offense, with a Minor Child i t4ehicle
(PAC), contrary to sec. 346.63(1)(b), Wis. Stdts.an incident
that occurred on December 23, 2014, in the ar€zoahty
Highway (CTH) R and County Highway (CTH) C, in tiélage
of Nashotah, Waukesha County, Wisconsin. (R.4.)30n May
19 and 20, 2015, a jury trial was held on the chsinghere Mr.
Brown was convicted of the OWI and PAC charges. 48R R.
45; R. 46; R. 19.) A judgment of conviction wasezad on the
OWI charge, and the PAC was dismissed by operafidenw. (R.
29; R. 32.) The trial court sentenced Mr. BrownJane 22,
2015, to 10 days jail with Huber, a $350 fine, ant? month
revocation of his driver’s license. (R. 44: 264y. Brown is now
appealing his conviction for OWI—1st offense witimior
passenger.

At the jury trial, the State presented three vat®s: ex-
Waukesha County Sheriff's Deputy Sandra Vick, Wallee

County Sheriff's Deputy Charlene Craft, and Chemnicst
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Coordinator Melissa Kimball with the Wisconsin Dejpaent of
Transportation (DOT).

At trial, Vick testified she was working as a Sffey
Deputy on December 23, 2014, around 11:00 p.m.nwhe was
on patrol in the area of CTH C and CTH R, in théadge of
Nashotah, Waukesha County, Wisconsin. (R. 42: AT that
time and location, Vick observed a vehicle on tide sf the road
and a man down in the ditchld(at 78.) Vick made contact with
the man, who was identified as Mr. Robert Browid.) (Mr.
Brown indicated to Vick that he needed to use ti@ioom, so
that is why he was pulled overld(at 79.) There were two
additional people in the vehicle, one identifiecademale named
Jennifer, and one identified, as Alex, who was driilyyears-old.
(1d.)

Vick again spoke with Mr. Brown, and could smeil@dor
of intoxicants on his breathld( at 80.) When asked where he
was coming from and where he was going, Mr. Bromthaated
he was coming from a family reunion in Delafieldldreaded
home to Oconomowoc.ld.) Vick asked Mr. Brown if he had
anything to drink, and he stated that he had twerd)eSam

Adams, and one shotld() Based on these initial observations,



Vick asked Mr. Brown to perform standardized fistibriety
tests. (d.)

Vick indicated that she was trained on adminiatgfield
sobriety tests including the Horizontal Gaze Nystag (HGN)
test, the Walk-and-Turn test, and the One-Leg Stestd (d. at
82-91.) On the HGN test, Vick observed lack of sth@ursuit
in both eyes, distinct and sustained nystagmusaatmum
deviation in both eyes, nystagmus prior to 45 dege both
eyes, but no vertical nystagmudd. (@t 85.) Vick testified that
based on these results, she believed that Mr. Broam
intoxicated. [d.)

Mr. Brown agreed to perform the Walk-and-Turn tesid
during the test, Vick observed Mr. Brown to misglh®-toe on
several steps, raise his arms for balance, coraturhproper
turn, and step off the lineld. at 88-89.) Additionally, after the
first series of steps, Mr. Brown had to be reminttetlirn around
and complete the second series of stefjgs.af 88.) Based on
these results, Vick believed that Mr. Brown was amngd. (d.)

Last, Mr. Brown agreed to perform the One-Leg Stast,
and during that test, Vick observed Mr. Brown rdigefoot for
approximately 12 seconds then put it down, usaimss for

balance, and hop on one footd.(at 90-91.) During this test,
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after Mr. Brown put his foot down at 12 secondshhd to be
reminded to continue the test as instructed. gt 91.)
Additionally, Mr. Brown started making comments abbeing a
retired Colonel in the Air Force, and asked if stmmey could be
worked out. (d. at 91.) Vick opined that these results indicated
to her that Mr. Brown was impairedld(at 91.)

Based on the observations made by Vick, she plitred
Brown under arrest and then transported him tdhekesha
County Sheriff's Department.ld; at 92.) During the ride to the
Sheriff's Department, Mr. Brown repeatedly statediNas a
Colonel in the Air Force and asked to “work someghout.”

(Id.) When asked what she believed Mr. Brown mearthhy
Vick stated that she assumed he wanted them konfejo and
not be charged with OWI.Id.) While at the Sheriff's
Department, Vick read Mr. Brown the Informing theoised
form, and he agreed to submit to an evidentiaratbréest. Id. at
92-93; R. 21: State’s Exhibit 2.) Vick also read. Brown his
constitutional rights, he waived those rights, ams willing to
speak with Vick. (R. 42:95.) At that time, Mrrddvn now
indicated that he had a couple shots of whisketgatsof two

beers and a shot as he indicated during Vick’saimbntact.

(1d.



On cross-examination, Vick admitted that Mr. Brogd
not have slurred speedci.(at 96), difficulty walking up from the
ditch (d. at 100), difficulty getting out his driver’s licea from
his wallet {d. at 101), difficulty answering deputies questioias (
at 103), or bloodshot and glassy eyidsdt 106.)

The State also presented testimony from Deputyl|&ha
Craft, who Vick’s backup officer on Mr. Brown’s OWI
investigation. (R. 45: 3.) Like Vick testified @lt, Deputy Craft
also heard Mr. Brown indicate several times thatvhe a retired
Colonel in the Air Force and wanted to “work sonieghout.”

(Id. at 6-7.) Mr. Brown made so many comments alorglie
that while in the squad transporting him to therBbe
Department, Deputy Craft turned up her squad radishe did
not have discuss that with Mr. Brown anymorkd. &t 7.)
Deputy Craft also indicated that she administehedntoximeter
machine in Mr. Brown’s case, and that the testltegas 0.11
0/210 liters of breath.ld. at 14, R. 21: State’s Exhibit 1.)

Last, the State presented evidence from MelisgzbHil,
who is a Chemical Test Coordinator with Wiscons@D and is
responsible for maintaining the Intoximeter machimea given
region, including Waukesha County. (R. 45: 172R. State’s

Exhibit 3.) Ms. Kimball testified about how alaahs absorbed
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in the body and how intoximeter machines world. &t 18-27.)
She also testified that Mr. Brown’s intoximeteruksvas 0.11
g/210 L of breath, and it was an accurate testtremuwvhen he
blew into the intoximeter machine at 1:10 a.hd. &t 28.) On
cross-examination, Ms. Kimball admitted that it vpassible that
Mr. Brown was lower than the 0.11 test result atttme of
driving around 11:10 p.m. depending on variousdiacincluding
a drinking history. I@. at 37.)

After the State presented its witnesses, two stijouns
were read to the jury: one indicating that Alex€A.was a minor,
and the second being that the intoximeter macheeworking
properly in Mr. Brown’s case. (R. 12; R. 13; R: 43-43.)

Mr. Brown then called James Oehldrich, a forensic
toxicologist and drug identification consultant téstify. (R. 45:
46; R. 21: Defense Exhibit 6.) Like Ms. KimballrMDehldrich
testified about how alcohol is absorbed in the haay also
discussed the concept of an alcohol curve. (R5253.) Mr.
Oehldrich authored a report regarding his applicatif the
alcohol curve in Mr. Brown'’s caseld( at 56-57; R. 21: Defense
Exhibit 7.) Mr. Oehldrich stated he spoke with Brown and
got his weight, height, age, and drinking histamg]uding exact

times when he drank certain alcohol. (R. 45: 38ased on all of
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the information Mr. Oehldrich reviewed includinglige reports,
the intoximeter test result, and the informatioovided by Mr.
Brown, Mr. Oehldrich opined that Mr. Brown’s bloattohol
concentration (BAC) at 11:10 p.m. was 0.0Id. at 56; R. 14:
Defense Exhibit 7.) On cross-examination, Mr. @ebkh
admitted that his opinion and report were basegklgron the
information Mr. Brown provided about his drinkingstory, and if
that information was inaccurate, then he couldneaiessarily say
that Mr. Brown’s BAC was below 0.08 at the timedoiving. (R.
45: 69-71.) After Mr. Oehldrich’s testimony, nather witnesses
were called by either the defense or State. (R346

During the jury instruction conference, and aftearing
arguments from the State and defense, the triat agueed to
provide the jury with both the instruction on th@® presumption
and the blood-alcohol curveld( at 8-9.) The instruction read to

the jury was the following:

If you are satisfied beyond a reasonable doubtttieke was
0.08 grams or more of alcohol in 210 liters of tlefendant’s
breath at the time the test was taken, you mayffimah that
fact alone that the defendant was under the infl@est an
intoxicant at the time of the alleged operatingtlat the
defendant had a prohibited alcohol concentratiothattime
of the alleged operating, or both, but you are neguired to
do so.

Evidence has also been received as to how the &losiyrbs
and eliminates alcohol. You may consider the ewide
regarding the analysis of the breath sample anavidence
of how the body absorbs and eliminates alcoholgleith all
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the other evidence in the case, giving it the weighu
believe it is entitled to receive.

(1d. at 45-46.)

At closing arguments, the State argued that the isaue
in the case was whether Mr. Brown was under inrifleence at
the time of driving, and that the jury should lcatkall of the
evidence presented together and not isolate ong ftom
another. Id. at 16-17.) Further, the State argued that it khou
follow the jury instruction on the 0.08 presumptimd not the
blood-alcohol curve because the data for the cuwasnot
necessarily reliable.ld. at 22-24.) The defense argued that the
State did not meet its burden to prove each offeeyend a
reasonable doubt as Mr. Oehldrich’s opinion cadtaabt on Mr.
Brown being above a 0.08 at the time of drivintd. &t 26-29.)

The jury returned verdicts of guilty on both the Oavid
PAC charges.Id. at 52; R. 19.) On motion of the State, a
judgment on the verdict was entered on the OWIthadPAC

was dismissed.ld. at 53.) Mr. Brown now appeals.
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ARGUMENT

l. THE JURY INSTRUCTIONS GIVEN IN MR.
BROWN'’'S CASE WERE NOT ERRONEOUS,
AND EVEN ASSUMING THEY WERE, SUCH
INSTRUCTIONS DID NOT PREJUDICE MR.
BROWN OR VIOLATE HIS FOURTEENTH
AMENDMENT DUE PROCESS RIGHTS

Mr. Brown argues that it was erroneous for theutrcourt
to instruct the jury that they may presume Mr. Bnomas under
the influence of an intoxicant if they found that\was above 0.08
grams per 210 liters of breath. Mr. Brown contetidd the jury
should not have been instructed on the presumpsdhere was
evidence introduced regarding a blood alcohol cleme,
therefore, the circuit court should only have giV&isconsin Jury
Instruction—Criminal (WIS JI-CRIMINAL) 234: Blood-kohol
Curve.

The State argues that it was not erroneous tolgptte jury
instructions regarding the blood-alcohol cuavel the prima face
effect of a test result above 0.08 grams per 2&6slof breath.
Both instructions give an accurate statement ofate and,
overall, communicated the law applicable to thes@resented to
the jury on Mr. Brown'’s case.

Additionally, Mr. Brown argues that he was prejuatic

when the jury was instructed about the presumpifan0.08
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alcohol concentration. The State argues that é\his Court
assumed that it was erroneous to give the 0.0&ipngson
instruction, the instruction did not so infect thial as to
undermine the jury’s verdict in this case.

Therefore, the State requests that this Courtrafiitr.
Brown’s conviction for OWI-1st offense with a minpassenger
and deny his request for a new trial.

A. Standard of Review

“A circuit court has broad discretion in decidwgether to
give a requested jury instruction&ate v. Allen, 2014 WI 93, |
16, 357 Wis. 2d 337, 851 N.W.2d 760 (internal gtiotes and
citations omitted) (quotin§tate v. Hubbard, 2008 WI 92, { 28,
313 Wis. 2d 1, 752 N.W.2d 839 (citirggte v. Coleman, 206
Wis. 2d 199, 212, 556 N.W.2d 701 (1996))). An dlape court
will not disturb “a circuit court’s decision to gor not give a
requested jury instruction absent an erroneouscesecof
discretion.” Id. But, an appellate court will review a given jury
instruction independently and determine whethesai$ “an
accurate statement of the law applicable to thes falca given
case.” Id. (internal quotations omitted) (quoti®tpte v. Fonte,
2005 WI 77, 19, 281 Wis. 2d 654, 698 N.W.2d 5943.long as

the “overall meaning communicated by the instructiovas a
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correct statement of the law, no grounds for realersist.” Id.
(internal quotations and citations omitted) (quotiubbard,

2008 WI 92, 1 27) (citingrischer v. Ganju, 168 Wis. 2d 834, 850,
485 N.W.2d 10 (1992))).

B. Relevant Law

It is in the trial court’s broad discretion in déirig the jury
instructions to give, and it is also the trial dtsidecision what
language and emphasis is used in those instruct@ate v. Vick,
104 Wis. 2d 678, 690, 312 N.W.2d 489 (1981). Fanth
“(u)ltimate resolution of the issue of the apprapeness of giving
particular instruction turns on a case-by-caseengwf the
evidence, with each case necessarily standingsamwih factual
ground.” Id. at 690-91 (internal quotations omitted) (quoting
Johnson v. State, 85 Wis. 2d 22, 28, 270 N.W.2d 153 (1978)).

When looking at the instructions given, a reviewnaogirt
must look at the instructions overall based ornfélegés of a case,
as “a single instruction to a jury may not be jutigeartificial
isolation.” 1d. at 691 (internal quotations omitted) (quotitigpp
v. Naughten, 414 U.S. 141, 146-47, 94 S.Ct. 396, 38 L.E.2d 368
(1973)). The Wisconsin Supreme Court explainegtate v.

Vick, 104 Wis. 2d 678, 691, 312 N.W.2d 489 (1981) tyat

looking at the jury instructions overall, it ackniedges:
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[T]hat a judgment of conviction is commonly the
culmination of a trial which includes testimony of
withesses, argument of counsel, receipt of exhibits
evidence, and instruction of the jury by the judge.
Thus not only is the challenged instruction but one
of many such instructions, but the process of
instruction itself is but one of several componefts
the trial which may result in the judgment of
conviction.

Id. (internal quotations omitted) (quotii@ypp, 414 U.S. at 147).
Wisconsin Statutes Section 903.03(2) (2013-2014)

governs presumptions in criminal trials and states:

The judge is not authorized to direct the juryitmifa
presumed fact against the accused. When the
presumed fact establishes guilt or is an elemettteof
offense or negatives a defense, the judge may submi
the question of guilt or of the existence of the
presumed fact to the jury, if, but only if, a remaable
juror on the evidence as a whole, including the
evidence of the basic facts, could find guilt oe th
presumed fact beyond a reasonable doubt. When the
presumed fact has a lesser effect, its existengebma
submitted to the jury if the basic facts are sujgmbr

by substantial evidence, or are otherwise estadish
unless the evidence as a whole negatives the
existence of the presumed fact.

When a defendant challenges a given presumption,

a Court applies the following test:

When reviewing this type of device, the Court has
required the party challenging it to demonstrage it
invalidity as applied to him . . . . Because this
permissive presumption leaves the trier of faat fiee
credit or reject the inference and does not shit t
burden of proof, it affects the application of the
‘beyond a reasonable doubt’ standard only if, under
the facts of the case, there is no rational waytribe
could make the connection permitted by the
inference. For only in that situation is there aisi
that an explanation of the permissible inferenca to
jury, or its use by a jury, has caused the
presumptively rational factfinder to make an
erroneous factual determination.
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County Court of Ulster County, N.Y. v. Allen, 442 U.S. 140, 157,
99 S.Ct. 2213, 60 L.E.2d 777 (1979) (internal mtad omitted);
see also Vick, 104 Wis. 2d at 695.

When assessing the “rational connection,” the
United States Supreme Court statedohv. U.S, 319
U.S. 463, 467-68, 63 S.Ct. 1241, 87 L.Ed. 1519 8)94

that:

[A] statutory presumption cannot be sustainedef¢h

be no rational connection between the fact proved
and the ultimate fact presumed, if the inferencthef
one from proof of the other is arbitrary because of
lack of connection between the two in common
experience. This is not to say that a valid
presumption may not be created upon a view of
relation broader than that a jury might take in a
specific case. But where the inference is sorstrhi
as not to have a reasonable relation to the
circumstances of life as we know them it is not
competent for the legislature to create it as & rul
governing the procedure of courts.

Seealso Allen, 442 U.S. at 165ee also Vick, 104 Wis. 2d
at 695.

Furthermore, when a Court is determining whethgivan
jury instruction is so prejudicial it is unconstitinal, the
defendant must show that “the ailing instructiontsglf so
infected the entire trial that the resulting cotiaic violates due
process.”ld. at 691-92. (internal quotations and citations

omitted) (quotingHenderson v. Kibbe, 431 U.S. 145, 154, 97
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S.Ct. 1730, 52 L.E.2d 203 (1977)) (quoti@gpp, 414 U.S. at
146))). A defendant’s burden on appeal is eveatgrehan the
burden required to establish plain errbd. at 691. But, even if
the challenged jury instruction is troublesome can€will not
then presume that a defendant’s conviction is iduatless it is
shown that that there was some violation of a didatis
Fourteenth Amendment Due Process Ridlupp, 414 U.S. at
146;see also Vick, 104 Wis. 2d at 692.

For example, irLittle Chute Village Municipal
Court v. Falkosky, 2015 WI App 82, 1 17, 365 Wis. 2d
350, 871 N.W.2d 693 (Ct. App. 2015) (unpublished
opinion) (App-1-4), which this Court can consider f
persuasive value, the Court held that “the circaiirt’'s
decision to include the permissive presumption lzgg
from WIS JI-Criminal 2668, along with WIS JI-Crinah
234 [Blood-Alcohol Curve], in its instructions the jury
was not improper and not an erroneous exerciss of i
discretion.”

In Falkosky, the defendant was pulled over around 11:19
p.m. for going 42 miles per hour in a 25 mile peuahzone.ld.
3. The officer smelled a strong odor of intoxicamtoted that the

defendant’s eyes were watery, had moderately slpeech,
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was staggering a little bit, admitted to having boerbon and
Coke 20 minutes prior, and demonstrated signstokication on
the standardized field sobriety testd. 1 3, 4. After the field
sobriety tests, the defendant admitted to haviveg dirinks
starting at 5:00 p.m. and ending around 11:00 gany 4. The
defendant was placed under arrest for OWI, and gtdaihto a
blood draw at 12:22 a.m., the result of which wd$8 grams per
100 milliliters of blood. Id. 1 4, 7. The defendant also agreed to
answer questions on the drug influence report,aiidat time,
stated he now hatiree drinks between 6:00 p.m. and 11:00 p.m.
Id. T 4. The defendant was charged with OWI and PAE f
offense. Id. 1 2.

At trial, the defendant and his girlfriend both
testified similarly that the defendant had two &sinvith
dinner around 5:15-5:30 p.m., went to the first &aa had
two pint-sized bourbon and diet cokes starting:@® .m.,
and then went to a second bar where he consuméigeaino
bourbon and diet coke just before 11:00 plah.y 5. The
girlfriend stated that she did not believe the ddént was
impaired at any point of the night when she wa$\itn.

Id. 1 6.
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The State presented evidence at trial from the
chemist who performed the analysis on the deferslant
blood. Id. § 7. The analyst testified about how alcohol
absorbs in an individual’s body, and how many dsiak
person of the defendant’s height and weight woahgeh
had to have unabsorbed in his system at the tindeivahg
for him to reach the alcohol level he was &t 7. The
analyst stated that the defendant would have hadhdr
six drinks unabsorbed in his blood at the timerofidg to
be under a 0.08 and still have a blood test resu@t158
g/100 mL of blood.Id.

When deciding on jury instructions, the defendant
“asked the circuit court to replace the first seleas
under ‘How to Use the Test Result Evidence’ in \WIS
CRIMINAL 2668 with WIS JI-CRIMINAL 234, Blood-
Alcohol Curve.” Id. 1 8. The circuit court agreed that
there was evidence presented to warrant the alaahioe
instruction, and agreed to read all of the Bloodehol
Curve instruction.ld. But, the court also agreed to read
the presumption language in 2668 over the deferglant

objection. Id. The defendant was found guilty of tRAC
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charge, but not the OWI charge, and a judgment of
conviction was entered as sudid. 9.

The Appeals Court found that it was not erroneous
to give instructions on the permissive presumpitiowIS
JI-CRIMINAL 2668 and the instruction regarding the
Blood-Alcohol Curve.ld. § 11. The Court explained that
the presumption in WIS JI-CRIMINAL 2668 is a
presumption but does not require the jury to fimel fiact
and does not otherwise shift the burden of proad dme
defendant.ld. § 12. Additionally, as the Courts have
found inTot, Allen, andVick, the presumption in the case
was not improper because based on the entiretyeof t
evidence, including the odor of alcohol, the wateygs,
the moderately slurred speech, the staggeringsitims of
intoxication on the field sobriety tests, the adsita of
drinking, the test result of 0.158 g/100 mL, anel th
analyst’s testimony about the absorption of alcpteol
reasonable jury could have concluded that [therdizet]
was driving with a prohibited alcohol concentrationd. i
15. The Appellate Court concluded that the jury

instructions given were a correct statement ofdhe and
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did not go any further about whether the instruwio
prejudiced the defendantd. { 18.

Additionally, inVick, the defendant similarly
argued the blood-alcohol curve, and that therenvoas
sufficient evidence that he had a blood alcohoteanof
0.10" percent or more by weight of alcohol at the tirfie o
driving. Vick, 104 Wis. 2d at 682-83. Therefore, the
defendant argued that the instruction regarding the
presumption of someone being untter influence if they
were above 0.10 should not have been given.After
looking at the case as a whole, the Wisconsin Supre
Court held that it was not erroneous to give ti€0.
presumption instruction, and, further, the jurydttbhave
rationally inferred,” that this defendant was unthey
influence at the time of driving when he had a testilt of
0.13 percentld. at 699.

The defendant iNick was charged with OWI after
his vehicle was observed weaving, failed to immietiya
pull over when the officer activated his emergeligiyts,

smelled of a strong odor of intoxicants, had slispeech,

! TheVick case was decided in 1981 when the presumption infdividual
being under the influence of an intoxicant was.40@ercent instead of 0.08
percent.
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was argumentative and uncooperative, did not dbarvel
the standardized field sobriety heel-to-toe tesd, laad a
breathalyzer test result of 0.13 percent of alcohalat
681-83. The defendant was observed driving aré&udd
p.m., and the test result came back at 5:46 pdn At
trial, the officer stated that while en route te ftolice
department, the defendant asserted that aftemgakp a
friend from the hospital, they stopped for a samtivand a
few drinks before the defendant took his friend kohal.
at 682. The defendant then testified that aftepgding his
friend off, he had two brandy and sours and a glass
water around 4:30 p.m. before leaving the bar $n hi
vehicle around 4:55 p.m., which waerified by the
bartender.ld. The defendant stated at trial that he did take
a friend home from the hospital but did not drinkhanim
and denied making such statement to the offitér. The
defendant also provided testimony that he had anl@at
that left him paralyzed on his left side, and theténder
testified that she knew the defendant for a longetand he
always slurred his worddd.

The State presented expert testimony at trial athaut

absorption rates of alcohol, and the State’s exgrted that he
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believed the defendant would have had alcoholsrsjstem at
5:10 p.m. based on the 0.13 test result at 5:46 pdrat 683-84.
The expert could not state what exactly the defetislalcohol
content would be at the time driving, thoudl. at 684. On

cross examination, the State’s expert indicated mmeh alcohol
was in the defendant’s system at the time of dgiviould depend
on when the alcohol was drankd. The defendant suggested that
all of the alcohol he drank at the bar would natehbeen

absorbed at the time of driving, and he would rastehbeen

above a 0.10ld. at 684-85.

The trial court gave the following instruction teet

jury:

Evidence has been received that, within two hours
after defendant’s alleged operation of a vehicle, a
sample of his breath was taken, and evidence of an
analysis of such breath sample has also been
received. The law provides that the presencerof te
hundredths of one percent or more, by weight, of
alcohol in a person’s blood, is a sufficient bdsis
finding that person was under the influence of an
intoxicant. Therefore, if you are satisfied beyand
reasonable doubt that, within two hours after the
alleged operation of a vehicle, the defendant diceh
ten hundredths of one percent or more, by weight, o
alcohol in his blood, then you may, on this evidenc
alone, find that he was under the influence of an
intoxicant. But, you should so find only if youear
satisfied beyond a reasonable doubt from all of the
evidence in this case, that the defendant, atithe t

of the alleged operation of a vehicle, was under th
influence of an intoxicant as defined by these
Instructions.
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Id. at 685-86. The defendant contended that such
instruction created an unconstitutional presumptiah at
686.

The Court found that based on the evidence
presented, the instructions given were not unciutistnal.
Id. at 696. The Court explained that the jury hehed
expert testify about how he could not say fromtes
result alone what the defendant would have bed#meat
time of driving compared to the time the test wasd |d.
But, based on all the evidence presented to tlye quury
could rationally make the permissive inference t'ihaas
more likely than not that if defendant were int@ted at
the time of testing, that he was intoxicated attiime of
arrest.” Id.

The Court did acknowledge that the instruction was
somewhat “ambiguous because it did not state whien t
jury could find that the defendant was under thkiance
of an intoxicant, at the time of testing or at timee of
operation of the vehicle.1d. at 699. But, that error did

not make the instruction unconstitutiondl.
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C. There was a rational connection between the
facts presented in Mr. Brown'’s case and the
0.08 presumption, and therefore the
instruction was properly given; but even if
the instruction was erroneously given, Mr.
Brown was not prejudiced by such error.

This Court should uphold Mr. Brown’s convictiorr fo
OWI-1st offense with a minor passenger as the aects give
the challenged jury instruction for the 0.08 preption along
with the blood-alcohol curve was not clearly erraune

Furthermore, even if this Court assumed that givire
challenged jury instruction was clearly erronedds, Brown has
not met his burden to demonstrate that such insbruprejudiced
him by completely infecting the trial.

First, this Court needs to determine whether, basesil
of the evidence and arguments presented at Mr. Bsotnal,
there was a rational connection between the faotgep and the
fact presumed, in order to allow the 0.08 presuompitastruction.
Like the Court found irralkosky, the trial court giving both the
instruction on the presumption and the blood altchove was
not clearly erroneous based on the totality ofuzinstances.

Mr. Brown argues that there was no rational conaect
between the evidence presented and the presunipgcause all

of the evidence points to Mr. Brown being below.@80at the

24



time of driving. The State contends that the gould believe
Mr. Brown was under the legal limit at the timedoiving, but it
was not the only rational decision that they caudche to. The
facts presented in this case required the jurydiglvall the
testimony about the alcohol curve, the 0.11 int@ten test result,
and the other signs of intoxication. Just becdlsgury
concluded that Mr. Brown was under the influencarof
intoxicant and had a prohibited alcohol concerdratt the time
of driving, does not alone demonstrate it was wrangive both
instructions. Giving both the instructions regaglthe 0.08
presumption and alcohol curve were a correct st the
law as it addressed both of the main issues preddaytthe
evidence.

Like in Falkosky andVick, in Mr. Brown’s case there was
not just the test result of 0.11 g/210 L of breatick made the
following observations during her OWI investigatigh) Mr.
Brown had pulled over to the side of the road isheorto use the
bathroom (R. 42: 80); (2) Mr. Brown had an odombbxicants
on his breathid.); (3) he admitted to drinking two beers and a
shot (d. at 80); (4) on the HGN, he had lack of smooth piiig
both eyes, distinct and sustained nystagmus atmuami

deviation in both eyes, and nystagmus prior toédrees in both
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eyes (d. at 85); (5) on the walk and turn test, Mr. Browissed
several heel-to-toe steps, did not always counstieiss out loud
as instructed, raised his arms to maintain hisne@aconducted
an improper turn, and had to be reinstructed to &amound and do
the second series of stejpd. @t 88-89); (6) on the one leg stand
test, Mr. Brown put his foot down after 12 secoadd had to be
instructed to continue the test, used his armbdtance, and
started hopping on one foad(at 91); (7) Mr. Brown made
several statements throughout his contact withdafercement
about how he was a retired Colonel in the Air Fand asked if
there was anyway something could be “worked oiat’dt 91-
92); and (8) when answering questions off the Atd@md Drug
Influence Report, Mr. Brown then changed his dmigkhistory to
a couple shots of whiskeyd( at 95).

In addition to Vick’s testimony, Deputy Craft tdstd that
she heard Mr. Brown state throughout her interactrgh him
that he was a Retired Colonel in the Air Force wadted to
“work something out,” which the State argued, atiltidoes,
shows consciousness of guilt. (R. 45: 6-7.)

Melissa Kimball, the State’s expert witness, absidified
that she believed the test result of 0.11 gram2 p@rliters of

breath was an accurate test result for 1:10 a.renviir. Brown
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blew into the intoximeter machine. (R. 45: 28.uridg cross
examination, Ms. Kimball indicated depending onimas factors,
including a person’s drinking history, that somesr#ood
alcohol concentration could be different two hoorisr to a test
result, but she could state whether that was tresitr Mr.
Brown’s case. I¢l. at 38.)

In addition to the evidence presented by the Skate,
Brown presented the testimony of James Oehldrioh egined
that Mr. Brown’s blood alcohol at the time of dngiwas 0.078
grams per 210 liters of breath—just below the Idigait. (Id. at
55-56; R. 21: Defense Exhibit 7.) Mr. Oehldrichmatied that his
entire report and opinion was largely based onrtfegmation
given to him by Mr. Brown, and if the informatiorag/ not
accurate, then he could not necessarily state ktwB was
below a 0.08 at the time of driving. (R. 45: 69)7FEurthermore,
Mr. Oehldrich’s report indicated that at 11:10 p(the time of
driving), Mr. Brown would have been at a 0.78, baly two
minutes later at 11:12 p.m., he would have been(a08. (d. at
8-16; R. 21: Defense Exhibit 7.) The State arghedlit was so
convenient for the data provided by Mr. Brown td pum below
a 0.08 at the time of driving, and the jury shogletstion how

accurate that information was.
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It is true that Mr. Brown did not have some comms@ns
of intoxication such as: slurred speech (R. 42; @6ficulty
walking up from the ditch he was in to use the @im (d. at
100), difficulty getting out his driver’s licenseof his wallet id.
at 101), difficulty answering the deputies questi¢d. at 103), or
bloodshot and glassy eyad.(at 106). Not having these certain
indicators of impairment does not detract fromititkcators of
impairment Mr. Brown did have, though.

The case ultimately came down to who was the goiyg
to believe—Deputies Vick and Craft, and Melissa Kath, or
James Oehldrich. It was for the jury alone to deavhich
version of events they found to be true, and whistemce they
found to be credible. It was not irrational foetjury to believe,
based on all of the evidence presented, that MiwBrwas at a
blood alcohol concentration of 0.08 or more and wader the
influence of an intoxicant. All of the evidenceported that he
could have been lower than a 0.11 as the testtrieslitated, but
still above a 0.08. It was reasonable for the torigelieve that
the data provided by Mr. Brown to Mr. Oehldrich waseliable
considering his demeanor and insistence of “workioignething
out” during the OWI investigation. The other infwation from

the initial observations by deputies, to the fisddbriety tests, to
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Mr. Brown’s insistence on “working something ou’the test
result itself all indicated being under the infleerof an
intoxicant.

The State agrees that there was evidence presafrded
blood alcohol curve in this case, but there was silsficient
evidence to support the 0.08 presumption. As thetdound in
Falkosky, and can be used as persuasive value by this,Court
giving both the alcohol-curve instruction and tegumption
instruction was not erroneous. The jury was nquired to find
that Mr. Brown was absolutely under the influentar
intoxicant if he was above a 0.08 blood alcoholtent Like in
Falkosky, there were other signs of impairment in Mr. Brésvn
case other than being above a 0.08 test level.

Therefore, State requests this Court to affirmjtdgment
of conviction in this case, and find that the tdalirt was not
erroneous when giving both the presumption insmacind
blood alcohol curve instruction.

Even if this Court assumed that giving both tleohbl
curve instruction and the presumption instructia@reverroneous,
Mr. Brown has not met his burden to demonstrate“tha ailing
instruction by itself so infected the entire ttilaht the resulting

conviction violate due processVick, 104 Wis. 2d at 691-92.
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Mr. Brown argues that “the State’s evidence ofxidation,
besides the test result, was weak at best.” (BnefAppendix of
Defendant-Appellant, 23). Further, Mr. Brown contde that the
evidence was gathered by an inexperienced offiedith no
other signs of intoxication, such as bad drivindagk of balance
while walking around or inability to answer quesso
appropriately. 1d. at 23-24.) Mr. Brown ignores the majority of
evidence presented by the State and already argtieis brief.
(See supra Plaintiff-Respondent Brief, 24-29.) Furthermore,
whether the jury found Deputy Vick’s testimony died was for
them to decide as credibility is an issue solehtliem.

Mr. Brown has not reached his high burden to dertnates
that giving the 0.08 presumption instruction in ifidd to the
blood alcohol curve instruction was so prejudidi@iolated his
Fourteenth Amendment Due Process rights. ThergioeeState
requests that this Court affirm Mr. Brown’s coniact and deny

his request for a new trial.
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CONCLUSION

The jury instruction regarding the presumptiorm@f.08
blood alcohol concentration was not erroneouslggiand even
if it was, the instruction did not prejudice Mr.d@vn. Thus, the
State requests that this Court deny Mr. Brown’siestjto grant a
new trial and affirm his conviction for OWI-1st efise with a
minor passenger.

Dated this 22nd day of June, 2016.

Respectfully,

/sIMelissa Zilavy
Melissa J. Zilavy
Assistant District Attorney
Waukesha County
Attorney for Plaintiff-Respondent
State Bar No. 1097603
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