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STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

Undersigned counsel for the State requests neither
oral argument nor publication, believing the issues
presented can be resolved on the basis of settled p recedent
as discussed in the parties’ briefs.

ARGUMENT
I.  Both Probable Cause and Reasonable Suspicion Exi sted
For a Traffic Stop and the Court’s Ruling Should B e
Affirmed.
A. Standard of Review

Review of the circuit court’s findings of fact are

reviewed under the “clearly erroneous standard.” State v.
Popke, 2009 WI 37, 120, 317 Wis. 2d 118, 765 N.W.2d 569.

“Iw]e are bound not to upset the trial court’s fin dings of
historical or evidentiary fact unless they are cont rary to
the great weight and clear preponderance of the evi dence.”

Id., citing State v. Turner, 136 Wis. 2d 333, 343, 401
N.W.2d 827 (1987).

B. Probable Cause to Believe a Violation of a
Traffic Law was Shown.

Traffic stops may be conducted when an officer has

probable cause to believe that there was a violatio n of a
traffic law. Popke at 13. In assessing whether a traffic
violation has occurred, a reasonable police officer must
have a “quantum of evidence” leading him or her to that
conclusion. | d. at §14. Itis not necessary that there be
proof beyond a reasonable doubt nor even that it be more
probable than not. | d. Instead, there must be “information
lead(ing)a reasonable officer to believe that guilt is more
than a possibility.” | d.

Probable cause in this case existed to believe tha t
Mr. Udelhofen violated § 346.05, Wisconsin Statutes . Wis.

Stat. § 346.05(1) reads, in part,

Upon all roadways of sufficient width the
operator of a vehicle shall drive on the right



half of the roadway and in the right-hand lane of
a 3-lane highway except....

There are seven exceptions listed in the statute, none
of which pertain to this case and none of which are being
argued by Mr. Udelhofen. Therefore, the State will not
further explore these exceptions.

Officer Schwarz ! testified that Mr. Udelhofen’s vehicle
was traveling well into the opposite lane of travel and
estimated that his vehicle would have been at least half
over the center line, had a center line been painte d on the
road.

The video from Officer Schwarz’ squad car was show n
and the court relied upon that video to rule that t here was
ample evidence to show a violation of 8§ 346.05 from it.

The court noted several deviations into the opposit e lane
of traffic but made specific reference to the video at
thirty seconds when the court indicated that Mr.

Udelhofen’s vehicle was “plum (sic) in the middle o f the
road.” App., p. 122, II. 11-12.

In  Popke, the defendant’s vehicle swerved into the
left lane of traffic causing his vehicle to be thre e-
quarters left of the center of the road, identified by a
black strip of tar. Popke at 16. The court found that
operating left of center pursuant to Wis. Stat. § 3 46.05
had been violated and that none of the exceptions i n that
statute applied, and that there was probable cause to
believe that a traffic violation had occurred, prov iding
the basis for a proper traffic stop. | d. at §17. Likewise,

Mr. Udelhofen failed to operate his vehicle on the right
half of the roadway as required by Wis. Stat. § 346 .05,
thereby providing probable cause for a traffic stop by
Officer Schwarz.
C. Reasonable Suspicion to Conduct an Investigator y
Traffic Stop was Also Shown.

In this case, the court not only found probable ca use
for a traffic violation, but also found reasonable
suspicion for a traffic stop. There must be “speci fic and
! Throughout the transcript of the motion hearing co ntained in Mr,

Udelhofen’s Appendix and throughout Mr. Udelhofen’s
arresting officer’'s name is spelled “Schwartz.” Th
of the officer’'s name is “Schwarz.”

Brief, the
e correct spelling



articulable facts which, taken together with ration al
inferences from those facts, reasonably warrant the

intrusion of the stop.” State v. Post, 2007 WI 60, 10,
301 Wis. 2d 1, 733 N.W.2d 634. There must be more t han an
inchoate, unparticularized suspicion or hunch. | d.

Weaving within a single lane of traffic, in and of

itself, does not establish reasonable suspicion. Id. at
1926-27. However, when observations such as weavin g within
a certain lane of traffic and other specific and

articulable facts exist, reasonable suspicion may b e
present. ld. at §37.

In  Popke, the court found reasonable suspicion based
upon the following:

The officer observed a traffic code violation.
The events took place at 1:30 a.m.

The events occurred within one block.
There was erratic driving.

PwONE

Popke at 127.

In our case, the driving occurred at 9:52 p.m. Mr :
Udelhofen’s vehicle was varying speeds and travelin g left
of center. He was deviating within his lane of tra ffic.
There was a violation of the traffic code.

Similar to Popke, Officer Schwarz had reasonable
suspicion to initiate a traffic stop on Mr. Udelhof en’'s
vehicle based upon the specific and articulable fac ts taken

together with rational inferences.

CONCLUSION
Both probable cause and reasonable suspicion were
shown to provide a basis for Officer Schwarz to sto p Mr.
Udelhofen’s vehicle. The trial court’s findings of fact
supporting those assertions are not clearly erroneo us and
should not be upset. The State requests that this Court

affirm the ruling of the Circuit Court.
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