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STATEMENT OF THE ISSUES

1. Was there sufficient evidence to prove by clear,
convincing, and satisfactory evidence that Ms. Kenhp
Ridl was guilty of Operating a Motor Vehicle While
Under the Influence of an Intoxicant?

Circuit Court Answer: Yes.

2. Was Judge Aprahamian’s opinion that the alcohol Ms.
Ridl consumed may have affected her differentiytha
usually does outside the realm of common knowledge
and require an expert?

Circuit Court Answer: No.



POSITION ON ORAL ARGUMENT AND PUBLICATION

The Plaintiff-Respondent submits that oral arguinien
unnecessary because the issues can be set fdytinftiie
briefs. Publication is unnecessary as the isstessepted relate

solely to the application of existing law to thet&mof the record.



STATEMENT OF THE CASE AND FACTS

Ms. Kimberly Ridl was cited for Operating While ter
the Influence of an Intoxicant (OWI), First Offensentrary to
section 346.63(1)(a), Wisconsin Statutes, Driving Fast for
Conditions, contrary to sec. 346.57(3), Wis. Statisd Refusal
to Take Test for Intoxication After Arrest, contydo sec.
343.305(9)(a), Wis. Stats., after an incident ogngron January
27, 2015. On December 18, 2015, a court trial kedd in front
of the Honorable Michael J. Aprahamian where Msll Rias
convicted of OWI-1st, Driving Too Fast for Condit®y and the
Refusal. (R. 20: 125-127; County’s Appendix, App-App-6.)
Ms. Ridl filed an appeal arguing that the trial darred when it
convicted her of OWI, and is requesting that this€ reverse
the trial court’s decision and dismiss the OWI loa merits with
prejudice. $ee Brief of Defendant-Appellant, 11-12.) The
County requests that this Court affirm Ms. Ridl@eiction for
OWI.

At the court trial in front of Judge Aprahamian on
December 18, 2015, the County presented testintomny f
Lieutenant Marc Moonen with the Waukesha Countyrifitee
Department. (R. 20: 6.) Lieutenant Moonen tesdifinat he has
been with the Waukesha County Sheriff's Departrséarte
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February 2009, and as part of his training as aglaf@rcement
officer, was trained to administer standardizettifsobriety
tests. [d. at 7-8.) In addition to Lieutenant Moonen’s tiam
for standardized field sobriety tests, he testifteat he is also a
certified Drug Recognition Expert, which requirekigional
training above and beyond the training for stanideadifield
sobriety tests. I¢. at 8.)

Lieutenant Moonen further testified that on Jageat,
2015, around 12:41 a.m., he was dispatched to @deatt
involving a vehicle in a ditch near the Dover Bayb8ivision
off of Silvernail Road in the Town of Delafieldld(at 11-12.)
That night it was around 25 degrees and there Wastdhalf
inch of slushy-type snow” on the groundd. @t 13)

Upon arrival, Lieutenant Moonen observed a fourfdoo
Lexus SUV in the ditch.1d. at 12.) Based on the tire marks,
Lieutenant Moonen believed that the vehicle wasgimlgi west
on Silvernail when it tried to make a left-handntumto the
Dover Bay subdivision, slid across the entrance,\aay ended
up in the ditch. Igd.at 12-13.) Lieutenant Moonen made contact
with the sole occupant and operator of the Lexu® was

identified as Ms. Ridl. Ifl. at 13-14.) When Lieutenant Moonen



made contact with Ms. Ridl, the vehicle’s engines\sall on
and running. I@. at 14.)

Ms. Ridl was crying and very upset, and when she
opened the door, Lieutenant Moonen smelled the oflor
consumed intoxicants emitting from the vehiclid. &t 14-15.)
While speaking with Ms. Ridl, Lieutenant Mooneneutbthat
she had thick and slurred speech, was crying, atdng
incoherent sentencesld(at 15.) Ms. Ridl initially indicated
that she was coming from a few blocks away, butitaeant
Moonen knew based on his training and experieraietiiere
were no bars a few blocks awayd.] When asked again, Ms.
Ridl indicated she was coming from the Rox barodff
Grandview and Silvernail in the City of WaukesHHd. at 15-
16.) Ms. Ridl indicated that she had two Ketel Moelka and
seltzer drinks at the barld(at 16.) Ms. Ridl indicated that she
started drinking around 7:00 p.m. and stopped amadtely
one to two hours prior to her contact with Lieutetisloonen,
and did not have any intoxicants since her vettiel crashed
into the ditch. Id. at 16-17.)

Based on the circumstances, Lieutenant Moonenalid h
her exit the vehicle as he believed Ms. Ridl cdaddbperating
while impaired. Kd. at 17.) When Ms. Ridl exited the vehicle
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and initially stood up, she fell back into the \&&j and had to
stabilize herself against the car in order to get dd.) While
exiting the car, Ms. Ridl stated she was a physiatathe VA
Center, and that her father was in the hospitalfurdra killed
her father. Id. at 18.)

Because of the weather conditions, including thatis
snowing, Lieutenant Moonen told her that for tletdisobriety
tests, it would be to Ms. Ridl's benefit to go tépaation that
was dryer and warmer, but Ms. Ridl refused to lehee
location. (d. at 18.) Ms. Ridl indicated that she did not wiant
leave that location as she was only a few bloaks fher house,
and she just wanted to go homeéd.)

Lieutenant Moonen had Ms. Ridl walk from the batk o
her vehicle to the front of his squad vehicle fetd sobriety
tests, and during that walk, Lieutenant Moonen chébat Ms.
Ridl had a very unsteady gait and had to catchidprevent her
from falling. (d. at 19.) The first test Lieutenant Moonen
administered was the Horizontal Gaze Nystagmus (H@&st.
(Id. at 19-20.) During the time that Lieutenant Moomeas
placing her in the instructional stance, Ms. Ridlsveontinually
stating that she cares for people like Lieutenaabiven,
including cops and fire fightersld( at 20.) During Lieutenant
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Moonen’s administration of the HGN test, he obsdnaek of
smooth pursuit in both of Ms. Ridl's eyes, andidittand
sustained nystagmus at maximum deviation in bo#s.eyd. at
20-21.) Lieutenant Moonen tried to perform the [zt of the
test (checking for nystagmus prior to 45 degrdas)was
unable to complete that part because Ms. Ridl waslinectly
following the stimulus and was unable to followaditions. [d.
at 21-22.) Lieutenant Moonen further stated thatiiGN test
usually takes about five minutes to administer,foutMs. Ridl,
it took about 15 minutes because of the amourtes he had
to restart the test or urge Ms. Ridl to follow diiens. (d. at
22.) Based on the results of the HGN test, Liean¢iMoonen
explained that if Ms. Ridl's eyes were not trackprgperly, it
would cause an inability to focus on the road, oniog traffic,
or maintaining their position in the landd.(at 22-23.)

After stopping the HGN test, Lieutenant Moonen aske
Ms. Ridl to perform the walk and turn testd.(at 24.) After
setting Ms. Ridl up in the instructional stance tfeg walk and
turn test, and during explanation of the rest eftést, Ms. Ridl
was unable to maintain that stance and was tglastcstand
normal for the sake of moving forward.d) When Ms. Ridl
was asked to perform the test, she stated thgusheanted to
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go home and started walking towards her houk®.a( 24-25.)
Ms. Ridl had to be physically stopped because shddwnot
obey Lieutenant Moonen’s directiondd.(at 25.) After Ms.
Ridl would not follow directions or perform the Wwadnd turn
test, she was placed under arrest for OWA.) (Lieutenant
Moonen stated that he believed she was impaireduse of
Ms. RidI's inability to safely operate her vehide the roadway
to the point that she ended up in a ditch, herctehce to
perform the field sobriety tests, and the signsngfairment he
observed during his interaction with hetd. @t 25-26.)

In the back of Lieutenant Moonen’s squad prior to
leaving the scene of the accident, he read hantbaming the
Accused form and asked if she would submit to adesiary
chemical test of her breath, which she refuséd. af 26-28; R.
11, County’s Exhibit #1—Informing the Accused Foymifter
Lieutenant Moonen’s testimony, the County rest@l. 20: 59.)

Ms. Ridl also testified, and indicated that she badn ill
with nausea, vomiting, and a bad migraine for thoel®ur days
prior to the date of this offenseld(at 64.) Prior to this offense,
Ms. Ridl was with her father at the hospital froround 7:00
a.m. to 2:00 p.m., and again from around 5:30 or8:00 p.m.
(Id. at 64-65.) Ms. Ridl then left the hospital andivi® get
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something to eat at the Rox Bar with her frienddiru(d. at
66.) Ms. Ridl stated that she had not eaten mheltaist three to
four days due to her illnessld() Ms. Ridl and her friend Trudy
arrived at the Rox around 9:15 p.m., and left adoL®:25 p.m.
(Id. at 67.) While there, Ms. Ridl ate a bowl of claok
dumpling soup and some eggplant appetizer, anddadstk two
Ketel One Vodka and seltzer tall drinkdd.f

While driving home, Ms. Ridl admitted that she siidl
the road near her subdivision and into a ditch @adl0:30 p.m.
and could not get her vehicle out of the ditchd. &t 71-72.)
Ms. Ridl then called her friend Trudy for help niplée times
between 10:30 p.m. and 11:07 p.m., and once shgedlid hold
of Trudy, after being in the ditch for 37 minut@sudy called a
tow truck to respond to Ms. Ridl's locationld(at 72-73.) Ms.
Ridl stated she was only about a block away froméndout did
not want to leave the vehicle in the ditch becaesefather
loved that the vehicle.ld. at 73-74.) Ms. Ridl was still waiting
for the tow truck when Lieutenant Moonen arrivedscene
around 12:41 a.m.ld. at 77.)

Ms. Ridl testified that prior to field sobriety tew, she
told Lieutenant that she had nystagmus naturalheineyes
when she had migraines, and had numbness in hier fooat
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78-79, 91.) But, Lieutenant Moonen testified thatdid not
observe any resting nystagmus, and that when ezlddk. Ridl
about any physical impairments, she indicatedgshatwas a VA
physician and that Aurora killed her fathetd. @t 17-20.)

Ms. Ridl next stated that after a short periodmgt she
was placed in the back of a squad c&d. 4t 79.) Ms. Ridl
stated that she “cursorily” remembered being readnforming
the Accused form and refusing to take the breat) because,
based on her experience as an ER doctor, the bhgzath was
not valid as it had been three hours since shedwaking. (d.
at 80.) Ms. Ridl then offered her opinion thatdzhsn her
experience as a doctor and a phone app, her Bltmmhal
Concentration (BAC) would have been between 0.022@33
(id. at 80-83), but such information was objected tdHgy
County, was initially excluded by Judge Aprahamemg was
testified to as an offer of proaf at 81-82.) At the end of the
court trial, Judge Aprahamian ruled he considerasd RidI's
estimation of her BAC but did not believe it wastengl. (d.
at 128.)

Ms. Ridl was also asked by the County and the Court
whether she should be drinking alcohol with the iwegtibns she
was on for her bad migraineld(at 93-94.) Ms. Ridl stated she
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was using Toradol, Benadryl, Compazine, Zofran, and
Dexamethasone the four days prior for her migraiihe. at 94.)
The Court then asked if she should be mixing arthase

medications with alcohol, and Ms. Ridl responded:

| can’t answer that. | don’t know. | mean | would

assume it says it for pretty much every medication
but the Benadryl | took in the morning as well and
the Benadryl only lasts six hours.

(Id. at 95.)

The defense also presented testimony from Ms!Ridl
friend she was with the night of the offense, Maudly Stolpa,
who testified similarly to Ms. Ridl about when antat
occurred leading about to Ms. Ridl ending up inditeh. See
id. at 96-115.) Ms. Stolpa stated that when shdhefRox Bar
with Ms. Ridl, she believed Ms. Ridl was not imgeairby the
two alcoholic drinks she consumedd. (@t 105.) Ms. Stolpa
stated that she spoke with Ms. Ridl on the phooarat 11:35
p.m., and Ms. Ridl stated she was in a snow badkcanld not
get out. [d. at 107.) Ms. Stolpa could not come all the way to
where Ms. Ridl was to assist her, so Ms. Stolpkeddier
insurance company and asked for a tow truck gogoRidI's
location. (d. at 108.) The tow truck was unable to find Ms.

Ridl, so after some time, Ms. Stolpa was worriedMis. Ridl

12



and called the Waukesha non-emergency numlibérat(110.)
Ms. Stolpa stated that she was close friends wighRidl and
did not want to see her in troubldd.(at 112-13.) She further
stated that even though she was worried Ms. Ridlidcbe hurt,
she still did not call 911 because it was notadif death
situation. [d. at 112.) After Ms. Stolpa’s testimony, the
defense rested.d; at 118.)

Judge Aprahamian found Ms. Ridl guilty of the Os§vid
Driving Too Fast For Conditions citations, and ttre refusal in
the case was improperld(at 125-127; County’s Appendix,
App-4 — App-6.) Judge Aprahamian found Lieuteridnbnen
to be credible, and Ms. Ridl was generally credihlethere
were certain aspects where he found Lieutenant Eoom be
more credible. (R. 20: 123, 125; County’s Appendigp-2,
App-4.)

Judge Aprahamian held that he believed the evidence
proved by clear and convincing evidence that Mdl Ras
intoxicated and found her guilty of OWI. (R. 2@6t County’s
Appendix, App-5.) The Court mentioned severaldexin
making its finding, including that: (1) Ms. RidRehicle had an
odor of intoxicants; (2) Ms. Ridl had thick andrskd speech,;
(3) Ms. Ridl was speaking incoherently and behaemgtically;
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(4) Ms. Ridl admitted to drinking two tall Ketel @rand
seltzers; (5) Lieutenant Moonen observed cluesierHiGN test;
(6) when Lieutenant Moonen tried to administerrémmaining
field sobriety tests, Ms. Ridl behaved erraticallglked away,
and would not perform the remainder of the tesid; @) Ms.
Ridl had been sick and vomiting the last four dayas going
through a stressful situation with her father, #vat caused her
to be impacted by the alcohol in a way she wasaoéssarily
suspecting. (R. 20: 122-26, County’s Appendix, App App-
5.)

Ms. Ridl now appeals the conviction for the OWleofée,
and argues that Judge Aprahamian’s finding reggrtia effect
of the alcohol along with Ms. Ridl's illness and adi@ations she
was taking could only be done by an expert, forohhihere was

no basis in the record Sde Brief of Appellant-Defendant, 7.)
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ARGUMENT

l. THERE WAS SUFFICIENT EVIDENCE
PRESENTED AT THE COURT TRIAL TO FIND
MS. RIDL GUILTY.

a. Standard of Review

“The test for determining sufficiency of the evidens
whether a reasonable trier of fact could be corednaf the
defendant’s guilt to the required degree of cedtoy the
evidence which it had a right to believe and acesgtue.” City
of Milwaukee v. Wilson, 96 Wis. 2d 11, 21, 291 N.W.2d 452
(1980). A “reviewing court is limited to determng whether
the evidence presented could have convinced aoffrifaict,
acting reasonably, that the appropriate burdenadfghad been
met.” Id.

b. Relevant Law

The Wisconsin Court of Appeals iterated the stachdar
reviewing whether there was sufficient evidencguft in Sate
v. Hayes, 2003 WI App 99, 1 13, 264 Wis. 2d 377, 390, 663

N.W.2d 351:

When [a] [. . .] court reviews a challenge to the
sufficiency of the evidence, the court may not
substitute its judgment for that of the trier ottfa
unless the evidence, viewed most favorably to the
State and the conviction, is so lacking in prokativ
value and force that no trier of fact, acting
reasonably, could have found guilt [. . .]. If any
possibility exists that the trier of fact could lkeav
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drawn the appropriate inferences from the evidence
at trial to find guilt, the court must uphold the
conviction. If more than one inference can be
drawn from the evidence, the reviewing court must
accept the inference drawn by the [fact finder].

(Internal citations omitted) (citin§tate v. Poellinger, 153
Wis. 2d 493, 507, 451 N.W.2d 752 (1990)).

Additionally, a trial court may require expert iesbny if
“unusually complex or esoteric issues are befoedttier of
fact].” Weissv. United Fire and Casualty Co., 197 Wis. 2d 365,
379, 541 N.W.2d 753 (1995) (internal quotationstted)
(quotingWhite v. Leeder, 149 Wis. 2d 948, 960, 440 N.W.2d
557 (1989)). “But the court has simultaneously bagized that
requiring expert testimony rather than simply péting it
represents an extraordinary stepd:

When deciding whether expert testimony is needed, t
Court inCramer v. Theda Clark Memorial Hospital, 45 Wis. 2d

147, 153, 172 N.W.2d 427 (1969) explained:

In everything pertaining to the ordinary and
common knowledge of mankind [the triers of fact]
are supposed to be competent, and peculiarly
qualified to determine the connection between the
cause and effect established by common
experience, and to draw the proper conclusions
from the facts before them; and if the matter can b
decided from ordinary experience and knowledge,
the [fact finders] are allowed to decide it unaided
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(internal quotations omitted) (quotidgnes v. Hawkes Hospital
of Mt. Carmel, 175 Ohio St. 503, 196 N.E.2d 592, 595 (Ohio
Supreme Ct. 1964)).

C. It was not error for Judge Aprahamian to find Ms.
Ridl quilty of OWI-1st as there were sufficient fa¢s
and inferences to make that conclusion; and Judge
Aprahamian’s finding about Ms. Ridl's intoxication
was within the realm of common knowledge, and thus,
no expert opinion was needed.

When looking at the evidence presented and the
inferences from that evidence, in the light mosbfable to the
County, there was sufficient evidence for Judgealpmian to
find Ms. Ridl guilty of OWI by clear and convincireyidence.
Further, Judge Aprahamian’s finding that Ms. Ridlsw
intoxicated, and that the alcohol ingested by Mdl B the date
of the offense caused intoxication, which may reotehcaused
the same intoxication on a typical day, was nogxgvert opinion
and instead was within the realm of common knowdedg

In an OWI-1st offense civil forfeiture case, theggcutor
must present evidence to the trier of fact thavesdy “clear,
satisfactory, and convincing evidence” that (1) dieéendant
operated a motor vehicle on a highway, and (2ydigvhile
under the influence of an intoxicant. WisconsiryJu

Instruction—Criminal 2663A: Operating a Motor VeleidVhile
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Under the Influence of An Intoxicant—Civil Forfere+—8
346.63(1)(a).

Ms. Ridl does not contest that she was operatiag th
vehicle, and focuses on whether she was impaired by
intoxication. As previously noted, Judge Aprahamfaund that
Ms. Ridl had several clues of impairment by intation,
including the odor of intoxicants, thick and slulgpeech,
erratic behavior, admission of drinking two talldka and
seltzer drinks, clues on the HGN test, refusahefremainder of
field sobriety tests, and being sick for severalsdarior to
drinking. ©ee Respondent-Plaintiff Brief, 13-14.)

As noted inHayes, as long as Judge Aprahamian could
reasonably find based on the facts and inferefa@dMs. Ridl
was guilty, then this Court should affirm the rglinEven if this
Court believed that the evidence presented lead®te than
one inference, this Court must accept the infereinae/n by
Judge Aprahamian unless the finding of such fautls a
inferences were so lacking in probative value. FSaqot the
case here. Based on the information presentduk atourt trial,
there was more than sufficient facts for Judge Agnaian to

find Ms. Ridl guilty of OWI by clear and convincirayidence.
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Additionally, Judge Aprahamian did not make an expe
finding in regards to Ms. Ridl’s intoxication becauhis
findings “pertained to the ordinary and common klemige of
mankind.” Cramer, 45 Wis. 2d at 153.

When Judge Aprahamian was explaining his reasoning

for finding that Ms. Ridl was intoxicated, he sthte

I'm also influenced by the fact that she did have
two tall Ketel One and seltzers. She testified tha
she had been sick for four days, vomiting. | can
imagine how maybe in a typical day that would not
have affected as it would on this day but having
gone through that level of stress in her life, that
level of physical stress from the migraines she was
having, taking the medications that she was taking,
being under the emotional stress of what was going
on through her father, alcohol impacted her in a
way that maybe she wasn’t expecting and | think
she was intoxicated as a result and | do belieat t
she was operating while under the influence of
intoxicants.

(R. 20: 126; County’s Appendix, App-5.)

Judge Aprahamian’s comments were made as an
observation based on common experience. Ordimaty a
common people know that being sick prior to drigkaicohol
can cause it to affect you differently than norm@pecifically,
vomiting, being sick, and not really eating for faays prior to
drinking two tall Ketel One and seltzers could irofpan
individual differently than if she was healthy agating normal.

It is common knowledge that most people do notkdailcohol
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while ill, and it is not recommended by medicalfpssionals to
do so. Additionally, Ms. Ridl testified that shasvtaking
various medications the days prior, all of whicle sissumed
indicated that you should not mix with alcohol.

It is also imperative to look at Judge Aprahansan’
comments as a whole and not in isolation from #émainder of
his ruling in this case. Judge Aprahamian disaisde Ridl
being affected by the alcohol possibly in a way didenot
expect after he emphasized the other signs oficdatgn, as
have already been noted in this brief.

As the Court noted icramer, “if the matter can be
decided from ordinary experience and knowledge|ftus
finders] are allowed to decide it unaidedCtamer, 45 Wis. 2d
at 153. That is what was done by Judge Aprahamitms
case.

Because Judge Aprahamian’s finding of guilt for OWI
was reasonable, and because Judge Aprahamian’sexasim
regarding Ms. Ridl's intoxication were not expepiraons, the
County request that this Court affirm Ms. Ridl'snveection for

OWI-1st offense.
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CONCLUSION

For all the foregoing reasons, the County resplygtf
requests this Court affirm Judge Aprahamian’s figddf guilt
and Ms. Ridl's conviction for OWI.

Dated this 8th day of August, 2016.

Respectfully,

/sl Melissa J. Zilavy
Melissa J. Zilavy
Assistant District Attorney
Waukesha County
Attorney for Plaintiff-Respondent
State Bar No. 1097603
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