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l. Statement of |ssue Presented for Review
Whether the smell of alcohol alone on a driversath is sufficient
to detain a driver for field sobriety testing. Tin@l court held the traffic
officer articulated reasonable suspicion to dek&inValenti.
. Statement on Oral Argument and Publication
The State is requesting publication of this deadisias this matter
involves a type of driver/traffic officer contadbat occurs daily on the
roads of Wisconsin, and there is not a publishaediop clearly stating the
rule for such an encounter. The State believesatheand facts are simple
enough that oral argument is not necessary.
1. Statement of the Case
The State believes Mr. Valenti’s recitation of faets of the case to
be sufficient, and pursuant to Wis. Stat. 809.1@(82), omits a repetitive
statement of the case.
V. Argument
Inspector Hlinak articulated reasonable suspiciondetain Mr.
Valenti for field sobriety testing. As such, hisntinued detention was
lawful, and evidence gathered pursuant to the tieters not subject to the

exclusionary rule.



“The Fourth Amendment to the United States Consdituprovides
that ‘[tlhe right of the people to be secure inithgersons ... against
unreasonable searches and seizures, shall noblag¢ed, and no Warrants
shall issue, but upon probable cause....Tdrry v. Ohio, the U.S. Supreme
Court allowed that, although investigative stope aeizures within the
meaning of the Fourth Amendment, in some circuncgsrpolice officers
may conduct such stops even where there is no pi®ltause to make an
arrest. Such a stop must be based on more thaffie@r's “inchoate and
unparticularized suspicion or ‘hunch.’ ” Rathere tificer “must be able to
point to specific and articulable facts which, takegether with rational
inferences from those facts, reasonably warrar@”ititrusion of the stop.”
Satev. Post, 2007 WI 60, 110, internal citations omitted.

“Investigative traffic stops are subject to the stuntional
reasonableness requirement. The burden of estaglistthat an
investigative stop is reasonable falls on the stateost, at §12, internal
citations omitted.

“The determination of reasonableness is a commases&st. The
crucial question is whether the facts of the casalevwarrant a reasonable

police officer, in light of his or her training amkperience, to suspect that



the individual has committed, was committing, oraisout to commit a
crime. This common sense approach balances theesigeof the State in
detecting, preventing, and investigating crime #redrights of individuals
to be free from unreasonable intrusions. The restdeness of a stop is
determined based on the totality of the facts arimstances.”Post, at
113, internal citations omitted.

A court reviewing a stop and detention must firstesimine whether
the initial interference with an individual's libhgrwas justified, and then
consider whether subsequent police conduct wasomebd/ related in
scope to the circumstances that justified theahitterference. Sate v.
Griffith, 2000 WI 72, 126.

Mr. Valenti agrees the initial stop in this casesvaawful. 15 Br. of
Defendant-Appellant.

As a logical proposition, all (alcohol involved)usk drivers will
smell of alcohol, though not all drivers who snadllalcohol will be drunk.
This case directs the Court to decide what a tradfficer is to do if he
encounters a driver who smells of alcohol (in a80standard case — the
analysis would be different if this were a 0.02ngf@rd case) where the

officer observed no “bad” driving. The defenseapites the unpublished



Sate v. Meye, 2010 WI App 120 as being parallel to the instaagec In
that case, an officer observed the odor of alcétmh a driver, no bad
driving, detained her, and found her to be intotada The unpublished
decision held that detention was illegal. The &tasks this Court to
consider the facts of this case and come to ardifte published decision,
so Wisconsin law enforcement may act lawfully fallog this Court’s
direction.

A Terry detention is lawful even when the defendant’s astido not
necessarily imply wrongful conduct, and the recalidws other equally
reasonable inferences of an innocent natiiae v. Jackson, 147 Wis. 2d
824, 835 (1989). Even if many innocent explamatifor a defendant’s
conduct could be hypothesized, suspicious actilityits very nature is
ambiguousld. Indeed, the principal function of the investigatstep is to
quickly resolve the ambiguity and establish whethersuspect's activity is
legal or illegal.ld.

As a more clear cut example than the instant aase@&fficer could
observe a man with his hand through a broken jgwstlire window, the
store alarm blaring, and detain that man on suspiof burglary, even if in

fact the man had slipped on ice and his hand btiolaigh the plate glass



of the store. Every “smash and grab” burglary Imgs smashing and
grabbing, but not every smashed window with an gmmough it is a smash
and grab burglary.

In this case Inspector Hlinak smelled a strong odbralcohol
coming from the car in his initial contact. R33:P@fter writing the
speeding citation, but before sending Mr. Valemi lois way, Hlinak
continued his investigation of the source of th@hbl smell by having Mr.
Valenti exit his car and be separate from the oticeupant and the interior
smells. R33:PP7-8. In that environment Hlinak kedethe strong odor of
intoxicants from Mr. Valenti, R33:8, and then danted field sobriety
tests, which led to Mr. Valenti's arrest for OWI 1.

The State adopts the trial court’'s reasoning andhbiestion.

“I think [Hlinak] does a reasonable thing to hate individual who
was driving get out of the vehicle to determine thiee or not he is safe to
drive ... and then he makes face-to-face contacti@mdmell of intoxicants
comes into play directly from Mr. Valenti.... | thifjikhe traffic officer] had
the opportunity to remove the driver from the agstjto make sure that he

was safe [to continue to drive.]” R33:PP20-21.



In a parallel universe, where a traffic officer psohibited from
further investigating Mr. Valenti, the driver leavéhis encounter free to
drunk drive without interference from police. TB®nstitution does not
require a traffic officer to disregard the obviowsticulable signals that
criminal activity might be afoot, and send Mr. Matie on his way.
Common sense requires, and the Constitution doegpmuhibit, further
investigation. The detention in this case was aealle, based on
articulable facts, and a possible innocent expiana{strong odor of
alcohol on breath and not impaired to drive) does defeat this lawful
Terry detention.

V. Conclusion

For the reasons set forth above, Inspector Hlinak/sstigative
detention was lawful, and evidence subsequentlyegatl is not subject to
the exclusionary rule.

Dated at Oshkosh, Wisconsin this __ day of Jul{620

By:
Adam J. Levin

WSBA No. 1045816

Assistant District Attorney
Winnebago County, Wisconsin
Attorney for the Respondent




CERTIFICATIONS

| hereby certify that this brief conforms to thees contained in
Wis. Stat. § 809.19(8)(b) and (c) for a brief apgendix produced with a
proportional serif font. The length of this brief1126 words.

| further certify pursuant to Wis. Stat. § 809.1912)(f) that the text
of the electronic copy of the brief is identicalthe text of the paper copy
of the brief.

| further certify that if the record is required layv to be
confidential, the portions of the record includedhe appendix are
reproduced using one or more initials or other appate pseudonym or
designation instead of full names of persons, $igatly including
juveniles and parents of juveniles, with a notatiwett the portions of the
record have been so reproduced to preserve cotiiignand with
appropriate references to the record.

| further certify that on the date of signatureuited the enclosed

briefs to our office station for first class US MBbstage to be affixed and
mailed to:

Clerk’s Office (ten copies)

Wisconsin Court of Appeals

110 East Main Street, Suite 215

P.O. Box 1688

Madison, WI 53701-1688

Attorney Sean Drury (three copies)
Tracey Wood and Associates

1 South Pinkney Street, Suite 950
Madison, WI 53703

Dated this __ day of July, 2016 at Oshkosh, Wisicobg:

Adam J. Levin, Bar No. 1045816
Assistant District Attorney
Winnebago County, Wisconsin
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