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STATEMENT OF ISSUES
The Defendant-Appellant, Mr. Seward, petitions Beurt of Appeals,
District I, on appeal from a non-final order in ¢ County Circuit Court case
#16CT334 entered on June 10, 2016 by the Honoi@hkrles Constantine in
which the court denied Defendant-Appellant’s celfat attack motion. The
State, through Racine County Assistant DistrictoAtey Lillian V. Lewis,

responds to the interlocutory appeal below.

A. STATEMENT OF THE ISSUES PRESENTED:

1. Is Mr. Seward barred from re-litigating the samesues facts and
circumstances previously litigated before the tegalurt and Court of

Appeals in October 28, 2013?

2. Should the court allow the re-litigation of the yously litigated matter,
was there a sufficient plea colloquy in Mr. Sewardecond operating
while intoxicated conviction, barring Mr. Sewardorn collaterally

attacking the conviction?



STATEMENT OF FACTS
B. STATEMENT OF FACTS NECESSARY TO UNDERSTAND THE

ISSUE

I. PROCEDURAL HISTORY

There have been two prior convictions of the Deésndippellant,
Matthew Seward, for operating a motor vehicle whi¢oxicated. These
convictions occurred on February 27, 2006 (seerfRaCounty Circuit Court case
#16CT7058) and November 12, 2004, respectively.20h2, the State charged
Mr. Seward with operating while intoxicated fortardl time (see Racine County
Circuit Court case #13CM429). In response, Mr. &ewfiled a motion
collaterally attacking his 2006 conviction (R-Apg.28). Mr. Seward included
transcript copies from his initial appearance adl a® the plea and sentencing
hearing in the 2006 case. (R- App. pg.’s 2-13)e Tourt, by the Honorable
Racine County Circuit Court Judge Faye FlancharmiedeMr. Seward’s collateral
attack motion on October 1, 2013. (R- App. pg-$3} On October 28, 2013,
Mr. Seward filed essentially the same interlocutappeal currently filed with the
court. The Appellate Court denied Mr. Seward’Stjmet for review and the case
proceeded to trial. Mr. Seward was subsequentijndonot guilty of his third

operating while intoxicated offense.



On February 6, 2016, in Racine County Circuit Cdilet#16CT334, the
State charged Mr. Seward with a third operatindevimtoxicated offense after he
operated his vehicle on February 5, 2016 with ahl@®d alcohol content. (R-
App. pg. 26-27) In response, Mr. Seward filed shene collateral attack motion
previously filed in his 2013 case. Following a ieg, because the motion had
previously been heard, Racine County Circuit Cdudge Charles Constantine
denied the collateral attack motion in written fodune 10, 2016 pursuant to

collateral estoppel. (R-App. pg. 1) Mr. Sewatddihis interlocutory appeal.

il. FACTS OF THE CASE

On February 5, 2015, Officer Demarasse was on Ipfiradhe Town of
Waterford, County of Racine, State of Wisconsin. tBet date at approximately
12:33 AM, Officer Demarasse was traveling northlmbwm Hwyl164 when she
observed a vehicle that appeared to be travelimyealthe posted speed limit.
Officer Demarasse determined the speed of the keetade 67 mph in a 50 mph
zone. Officer Demarasse let the vehicle pass heatittn and then turned her

squad around to stop the vehicle.

The vehicle turned right onto Poplar Circle andnti@o the driveway of

7314 Big Bend Road in the Town of Waterford. Offiéemarasse pulled her



squad behind the vehicle and observed the drivéreotehicle, later identified as
Matthew Seward, exit his car. Seward had his armthe air and was yelling.
Officer Demarasse noticed that Seward appeared todking around for a place
to run. Seward also stated, "I'm home! You can'tadgthing! What did | do?"

Seward was informed he was stopped for speedindhariden stated, "I'm sorry,

don't take me to jail, | know I'm drunk."

Officer Demarasse noticed that Seward was stumkdimghe walked,
smelled of alcohol, had bloodshot eyes and spoltke aithick tongue. Officer
Demarasse transported Seward to the police departfoe the purpose of
administering field sobriety tests due to the winteonditions. Seward repeatedly
refused to perform the tests saying, "No, you get"nSeward did agree to
provide a PBT sample. The sample provided by Sewadda reported value of

21.

Seward was placed under arrest, read the inforthegccused and asked
to provide a sample of his blood. Seward refusefficés obtained a search
warrant signed by Judge Boyle. Blood was drawnraaded to the State Lab of
Hygiene for further analysis. The lab reported tBaward’'s BAC was .225

g/100mL.



ii. TRIAL COURT’'S DECISION

Following initial appearance, Mr. Seward filed htellateral attack
motion. The trial court heard argument from coliiasel as the matter had been
previously decided, denied Mr. Seward’s motion intten form on June 10,

2016. (R-App. pg.’s 32-38, 1)

ARGUMENT

Iv. STANDARD OF REVIEW

In determining if there was a knowing, intelligeatnd voluntary waiver of
the Sixth Amendment right to counsel, a reviewingrt applies constitutional
principles to the factsSate v. Ernst, 2005 WI 107, 110, 283 Wis.2d 300, 699

N.W.2d 92;Satev. Klessing, 211 Wis.2d at 204, 564 N.W.2d 716 (1997). The

court review is de novold.

V. ARGUMENT

CLAIM AND ISSUE PRECLUSION BAR MR. SEWARD FROM HAVING

HIS COLLATERAL ATTACK MOTION HEARD TWICE



In Wisconsin “the term issue preclusion replaceateyal estoppel.”
Northern Sates Power Co. v. Bugher, 189 Wis.2d 541, 550, 525 N.W.2d 723
(1995),City of Sheboygan v. Nytsch, 2006 WI App 191, 296 Wis. 2d 73, 79, 722
N.W.2d 626, 629, review granted, cause remandei 20 64, 310 Wis. 2d 337,
750 N.W.2d 475. Issue preclusion (or collateraiogsel) is applicable in
criminal cases only when double jeopardy is n&fte v. Henning, 2004 WI 89,
273 Wis. 2d 352, 681 N.W.2d 871. Issue preclusguaesigned to limit the
relitigation of issues that have been actuallgéted in a previous action. Unlike
claim preclusion, an identity of parties is notuggd. As explained iMichelleT.

v. Crozier, 173 Wis.2d 681, 687-88, 495 N.W.2d 327 (1993)mfaistic

applications of issue preclusion have given wayatdooser, equities-based
application of the doctrine. Pursuant Michelle T., issue preclusion requires
courts to conduct a “fundamental fairness” analysisder this analysis, courts
consider an array of factors in deciding whethsuéspreclusion is equitable in a
particular casdd. at 688—89, 495 N.W.2d 32Lindasv. Cady, 183 Wis. 2d 547,

558-59, 515 N.W.2d 458, 463 (1994). Issue pregtusequires that the issue
sought to be precluded must have been actualbated previously, and issue
preclusion generally allows courts to consider an@ohat broader array of
equitable factors when considering whether or ngprevent relitigation.Id. at

559. In a similar vein, pursuant to claim preabmsior res judicata, “a final

judgment is conclusive in all subsequent actiorntg/éen the same parties as to all



matters which were litigated or which might haveemditigated in the former
proceedings.DePratt v. West Bend Mutual Insurance Co., 113 Wis.2d 306, 310,
334 N.W.2d 883 (1983). In order for claim preclusior estoppel by record to
apply, there must be an identity of parties orrtpevies and an identity of claims

in the two casePePratt, 113 Wis.2d at 311, 334 N.W.2d 883.

In Mr. Seward’s case, the parties and the issuexaetly the same. Mr.
Seward seeks to have his second try at a previaletided motion. Even his
attempt to appeal is a second try as the samedadtsircumstances have already
been reviewed and denied by the Appellate Cours. th® matter has the same
parties, the same facts, the same circumstanceédaanpreviously been litigated,
it meets Wisconsin's requirements for preclusionr. Nbeward’s petition,

therefore, cannot continue.

MR. SEWARD RECEIVED AN APPROPRIATE PLEA COLLOQUY
DURING HIS SECOND OPERATING WHILE INTOXICATED
CONVICTION WHICH CORRECTLY FORMS THE BASIS FOR MR.

SEWARD'S THIRD OPERATING WHILE INTOXICATED PENALTIES

Collateral attacks are generally disfavored becdlisey disrupt the

finality of prior judgments and thereby tend to andine confidence in the



integrity of our procedures and inevitably delaydampair the orderly
administration of justice.Mercado v. GE Money Bank, 2009 WI App 73, 1 13,
318 Wis.2d 216, 768 N.W.2d 53. Our supreme cou# tecognized a small
window, however, where defendants may collateraliyack prior convictions
being used as predicate offenses for enhancin@rsang on the basis that they
did not validly waive the right to counsé&tate v. Ernst, 283 Wis.2d 300, | 22,

699 N.W.2d 92.

When collaterally attacking a prior conviction undkis exception, the
defendant has the initial burden of coming forwarth evidence to make a prima
facie showing of a deprivation of his or her camsional right at the prior
proceedingSate v. Baker, 169 Wis.2d 49, 77, 485 N.W.2d 237 (1992). If the
defendant makes a prima facie showing, the statt ouercome the presumption
against waiver of counsel and prove that the defien&nowingly, voluntarily,
and intelligently waived the right to counsel ir thrior proceedingd. Whether
a party has met the burden of establishing a pfanie case presents a question
of law which Supreme Court reviews de nov@ate v. Ernst, 283 Wis.2d 300,

22,699 N.w.2d 92.

With regards to collateral attack motions basechupeooluntary waiver of

counsel, the record must reflect not only a dediteeichoice to proceed without



counsel but also an awareness of the difficultind disadvantages of self-
representation, the seriousness of the charge®dfendant is facing and the
general range of possible penalties that may beseqg if the Defendant is found
guilty. Pickens v. Sate, 96 Wis.2d 549. Irfate v. Klessig, 211 Wis.2d 194,
206, 564 N.W.2d 716 (1997), a colloquy emergedntiigng whether someone
had properly waived counsel, outlining the follogimquiries: 1. Whether the
Defendant made a deliberate choice to proceed utitbounsel; 2. Whether the
defendant was made aware of the nature of seléseptation; 3. Whether the
defendant was made aware of the seriousness chtrges against him, and; 4.
Whether the defendant was aware of the generakrahgenalties that could be
imposed against himld. This does not, however, require that the coiwt @
rigid and detailed admonishment of the usefulnéssattorney, that an attorney
may provide an independent opinion of whether drins wise to plead guilty,
and whether an attorney could find an over-lookedenise by the pro-se
defendant before accepting a waiver of counsel@éa hearing.lowa v. Tovar,
541 U.S. 77, 124 S. Ct. 1379 (2004). Instead,0bgendant’s 6th Amendment
requirements are satisfied when the trial coudnmis the accused of the nature of
the charges against him, the right to be counsedgdrding his plea, and the

range of allowable punishments attendant uponniry ef a guilty plea.ld.



The Defendant must do more than allege that tlea gblloquy was
defective or that the court failed to conform te mandatory duties during the
plea colloquy to satisfy the standard for colldtetdacks concerning waiver of
right to counsel. Sate v. Ernst, 2005 WI 107, 283 Wis.2d 300. Instead, the
defendant must make a prima facie showing thabhlser constitutional right to
counsel in a prior proceeding was violatdd. A prima facie case does not exist
with a motion and quotes from a transcrigd. The Defendant must point to
facts, or in other words must show the court rathan simply tell the court that
there are facts demonstrating he did not know atetstand information that

should have been providetd.

In proving his claim, the Defendant providing jrtranscripts may be
insufficient and failing to provide additional rebnt transcripts may be
insufficient which, like the Defendant refusingtestify should the State conduct
an evidentiary hearing, may be held against thesiidnt. State v. Sockland,
2003 WI App 177 (2003) While the destruction afnscripts may not be held
against the Defendant, vague, uncertain, and eelfrgy testimony is deficient.
Sate v. Hammill, 2006 W1 App 128. Further, in absence of a trapgahe court
will assume every fact essential to sustain tred juidge’s exercise of discretion
as supported by the recorBuhame v. Duhame, 154 Wis.2d 258 (Ct. App. 1989),

see als@®ate v. Benton, 2001 WI App 81Xate v. McDowell, 2003 WI App 168.
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In Mr. Seward’s case, the record is clear thaimaele a deliberate choice
to proceed without counsel. The court inquires exglains that Mr. Seward has
a Constitutional right to counsel — twice. Mr. Sed indicates he does not want
an attorney, and proceeds to accept the Stateés, afhoosing to plea to his
second operating while intoxicated charge. Mr. &eWhwas aware of the nature
of self-representation. He represented himself Har first operating while
intoxicated charge, and had no questions of thet @iter being told — twice —
that he could have an attorney present. FurtteiMa Seward’s initial 2006
appearance was on January 17, 2006 and his plemdeeas on February 27,
2006, Mr. Seward had ample time to contemplate mérebr not he wanted
counsel while he was free in the community waitiog his plea hearing in his
second operating while intoxicated case. Mr. Sdwaas made aware of the
seriousness of the charges against him — agaioe twias he was provided with
the nature of the charges at his initial appearamzkat his plea hearing in his
second operating while intoxicated case. These mnwatifications also
encompassed the general range of penalties thiat beumposed against him. In
response, Mr. Seward provides vague, uncertain, safidserving statements

which are deficient in proving his collateral akadaim.

11



For the foregoing reasons, the State respectfeliypests the Court deny
the Defendant-Appellant’s appeal of the non-finalev entered on June 10, 2016
in the Racine County Circuit Court, the Honorablelge Charles Constantine

presiding.

Dated at Racine, Wisconsin, this November 4, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov

Office of the District Attorney
Racine County Courthouse

730 Wisconsin Avenue

Racine, Wisconsin 53403-1274
General: (262) 636-3172
Facsimile: (262) 636-3346
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FORM AND LENGTH CERTIFICATION

| hereby certify that this petition conforms to thales contained in
Section 809.01 of the Wisconsin Statutes for atipatiand memorandum
produced with a proportional serif font, minimumnping resolution of 200 dots
per inch, 12 point body text, leading of a minim@rpoints, maximum of 60
characters per full line of body text, and a 1.&himargin on each side pursuant
to Wis. Stat. 8809.81.  The length of this petitand memorandum is 2,254
words, 12 pages.

Dated at Racine, Wisconsin this November 4, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov



CERTIFICATION OF MAILING

| hereby certify that this this petition for leateappeal a non-final order
was deposited in the United States mail for dejiterthe Clerk of the Court of
Appeals by first-class mail, or other class of ntladlt is at least as expeditious, on
the 9th day of November, 2016.

Dated at Racine, Wisconsin this 9th day of Novembei16.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov





