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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The State of Wisconsin does not request oral argtime
of this court’'s opinion. It is not warranted as tissue on
appeal can be resolved on the basis of well-estadddi
authority and argument fully presented in the pattbriefs.

ARGUMENT

l. The Circuit Court did not abuse its discretion in
making is restitution order in the amount of
$51,184.50.

A. Standard of Review.

Mr. Napiwocki’s challenge to the sufficiency ofeth
court’s explanation for restitution order is revesvunder the
erroneous exercise of discretion stand&tdte v. Haase, 206
WI App 86, 1 5, 293 Wis. 2d 322. An order should be
reversed “only if the [trial] court applied the v legal
standard or did not ground its decision on a Idgica
interpretation of the facts&ate v. Canady, 2000 WI App 87,
16, 234 Wis.2d 261, 610 N.W.2d 147. The case lagsdot
impose a requirement that the court explicitly pedafically
explain its order in an in depth manner, but rathere must
be some basis for the decision.

B. Applicable Law.

Restitution is intended to compensate the victinaof
crime. The restitution statute "reflects a stromguigble
public policy that victims should not have to béa burden
of losses if the defendant is capable of makinditee®n."
Sate v. Madlock, 230 Wis. 2d 324, 329-37, 602 N.W.2d 104
(Ct. App. 1999). (quotin@ate v. Kennedy, 190 Wis. 2d 252,
258, 528 N.w.2d 9 (Ct. App. 1994)). The court sdoalso
interpret the statute "broadly and liberally in erdo allow
victims to recover their losses as a result of erdant's
criminal conduct."ld. (quoting Sate v. Anderson, 215 Wis.
2d 673, 682, 573 N.W.2d 872 (Ct. App. 1997).



Under WSs. STAT. 8 973.20(2), “[i]f a crime
considered at sentencing resulted in damage tooss or
destruction of property, the restitution order naguire that
the defendant: Return the property to the owneowner's
designee; or (b) If return of the property under.ga) is
impossible, impractical or inadequate, pay the owoe
owner's designee the reasonable repair or repladesnst or
the greater of: 1. The value of the property ondate of its
damage, loss or destruction; or 2. The value ofpitoperty
on the date of sentencing, less the value of amy qgfathe
property returned, as of the date of its returne Value of
retail merchandise shall be its retail value.”

C. The trial court’s restitution order was based
upon a logical interpretation of the facts appliedto the
correct legal standard.

Mr. Napiwocki’'s primary concern in this matter
appears to be that the restitution order does rplam its
reasoning to his satisfaction. However, counsal@nce on
Hartung v. Hartung, 102 Wis. 2d. 58, 306 N.W.2d 16 (1981)
in supporting his characterization of the abusealistretion
standard is misguidedHartung dealt with a spousal
maintenance order, and Wisconsin law sets forticiBpe
factors that must be addressed and explained dsopa
maintenance order. The trial court in that mafteled to
comply with the legal requirement and so the Wisoon
Supreme Court correctly determined that it had athuiss
discretion. However, V8. STAT. 8 973.20 imposes different
and distinct requirements upon a hearing examinercacuit
court in the restitution hearing context. Here, tbeurt
commissioner, acting as the hearing examiner, cechplith
the statute, specifically W. STAT. § 973.20(13) and (14), in
conducting the hearing and submitting the recordl an
proposed findings of fact and law to the circuitido Simply
put, Mr. Napiwocki, disagreeing with the court'stinlate
restitution, seeks to apply requirements on thetcihat do
not have a legal basis. The proposes findingsaifdad law,
while not lengthy, provide sufficient informatioa the circuit
court for its ultimate order upon review of the posal and
record.



Regarding the specific merits of the claim, of
particular note is Mr. Napiwocki’'s claim that thesdring
examiner failed to consider his labor and his #asis labor
in determining a potential offset for restitutid®ounsel cites
Sate v. Longmire, 272 Wis. 2d 759, 681 N.W.2d 534 (Ct.
App. 2004) to support this argument. This caseigpplied
here, and should be limited in its holding to atwsgpenses
that a defendant made to partially complete thekwloat was
the basis. Labor is different, and indeed, if tbert were to
follow the defendant’s logic, depending on the nembf
hours claimed, the restitution could be offsetrehtiand the
defendant would own nothing. Such an outcome, wheee
was theft, fraud, failure to comply with contracinstruction
contract requirements, and work done to the reselesuch
that it was incomplete and partially uninhabitableould
clearly defeat the intent of the restitution statut

Regarding Mr. Napiwocki’'s continuing objection to
the Cooper Contracting invoices, this represergsettpense
to the victim to undo the damage to his resideraesed by
the defendant, and is clearly permissible restitutunder
Wis. STAT. 8§ 973.20(2)(b) as the costs of repair.

Finally, regarding the expenses for the two perniiis
dumpster rental, and the lift rental, totaling 584, these
amounts could potentially be subject to offset. ldoer,
counsel appears to concede that these were notitsedbrat
the restitution hearing. The court’'s failure to sioer
evidence not submitted at the hearing cannot betaged as
an abuse of discretion.

CONCLUSION
The sentencing court used its discretion in its
restitution order as it was based upon a logic&rpretation
of the facts applied to the correct legal standard.

Dated this 6th day of January, 2017.

Respectfully submitted,

CASS COUSINS
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