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 STATEMENT ON ORAL ARGUMENT AND 

P UBLICATION  

 The Sta te does not  request  ora l a rgument  or  

publica t ion , as the issues presented can  be resolved based on  

well set t led law and the br iefs of the par t ies. 

SUP P LEMENTAL STATEMENT OF THE CASE 

 Crim inal charges, no-contest pleas and  sen tencing. 

Twenty years ago, t he Sta te charged Eugene Sant iago with  

fir st -degree sexua l assault  of a  juvenile under  the age of 

sixteen  and th rea t  t o in jure, both  as a  r epea t  offen der . (1, A-

App. 107; 15.) The Sta te amended the compla in t  to specify 

tha t  the offenses, which  were repor ted by the then-five-yea r -

old vict im in  September  1995, occur red between J u ly 1992 

and November  1992. (9, A-App. 108.) The Informat ion  

specified tha t  the maximum impr isonment  for  the fir st -

degree sexua l assau lt  coun t  was “not  to exceed 50 years” and 

for  the threa t  t o in jure count  was “not  to exceed 16 years.” 

(15.) 

 On May 17, 1996, Sant iago signed a  plea  

quest ionna ire an d waiver  of r igh t s. (16, A-App. 109-10.) At  

the plea  hear ing on  tha t  same da te, San t iago pled no contest  

and the circu it  cour t  found h im guilty of both  count s. (17 , A-

App. 111.)  

 After  a  sen tencing hear ing (72), the circu it  cour t  

en tered two judgments of convict ion  da ted J u ly 3, 1996, both 

indica t ing tha t  the cr imes were commit ted between J u ly 

1992 and November  1992. (21; 22, A-App. 112.) On  count  one 

for  fir st -degree sexua l assau lt  of a  ch ild, the cour t  withheld 

sen tence and set  30 years of proba t ion . (21.) On count  two, 

th rea t  to in jure, the cour t  imposed a  sen tence of fifteen  yea rs 

in  sta te pr ison . (22, A-App. 112.) Sant iago received a nd 
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signed an  “Informat ion  on  Postconvict ion  Relief” form, but  

did not  file a  postconvict ion  mot ion  or  a  direct  appea l. (24.) 

 Probation  and  parole revocation  and  sen tencing after 

revocation . Thir teen  years la ter , in  2009, the Depar tment  of 

Correct ions (DOC) revoked Sant iago’s proba t ion  and pa role 

on  both  coun ts. In  a  let ter  to the circu it  cour t  request ing a  

sen tencing a fter  r evoca t ion  hear ing, the DOC succinct ly 

summar ized the events leading up to Sant iago’s revoca t ion : 

On 07/03/96 Eugene Sant iago was convicted of 1
st
 

Degree Sexua l Assault  of a  Child. The sentence was 

withheld and he was placed on  proba t ion  for  a  per iod 

of 30 year s. Mr. Sant iago was a lso convicted of 

Threa ts to In jure and sentenced to 15 years WSP. 

He was released from pr ison  on  3/14/06. His pa role 

supervision  was revoked on  3/13/08. He was aga in 

released from pr ison  on  7/1/08. 

On 6/24/09 the pa role and proba t ion  cases were 

found revoked by Administ ra t ive Law J udge Andrew 

Riedmaier . At torney Denise Her tz-McGra th  

appea led the decision  to H ear ings and Appea ls 

Administ ra tor  David H. Schwarz. ALJ  Riedmaier ’s 

decision  was susta ined. 

(37:1.) 

 In  a  J une 24, 2009, r evoca t ion  decision , ALJ  

Riedmaier  ordered Sant iago to “be reincarcera ted for  3 

years, 6 months and 2 days with  custody credit  from J une 8, 

2006 to Februa ry 14, 2007, from October  31, 2008 to 

November  3, 2008, from December  27 to 29, 2008 and from 

February 6, 2009 to present” on the threa t  to in jure count  

and fur ther  ordered tha t  he return  to the circu it  cour t  for  

sen tencing on  count  one for  fir st  degree sexua l assault  of a  

ch ild. (37:7.) 

 At  the sen tencing a fter  revoca t ion  hear ing, the circu it  

cour t  found tha t  when  Sant iago was or igina lly sen tenced on  

both  the fir st -degree sexua l a ssault  of a  ch ild  for  commit t ing 
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sodomy on  h is th ree-year -old stepson  and for  making threa t s  

to tha t  ch ild, he was “given  an  oppor tunity” for  

rehabilit a t ion  because the cour t  sen tenced h im to  15 years 

in  pr ison  on  the threa t  to in jur e count  “and the fir st -degree 

sexua l assault  of a  ch ild was held open  basica lly on  

proba t ion  for  [an] extended per iod of t ime.” (73:30-31.) The 

cour t  therefore found tha t  Sant iago had been  given  an 

oppor tunity to rehabilita te h imself, bu t  he was not  “able to 

t ake advantage of it .” (73:32.) The cour t  fur ther  noted tha t  

now aft er  revoca t ion  of h is proba t ion , Sant iago’s “own  

a t torney indica ted [he] needed pr ison” and th a t  the Sta t e 

sought  “the fu ll mea sure of the sen tencing ava ilable, 40 to 50 

years.” (73:33.)  

 The circu it  cour t  found tha t  a lthough Sant iago had 

a lready served pr ison  t ime on  h is or igina l and revoca t ion  

sen tences on  the th rea t  to in jure coun t , Sant iago needed  “to 

be reincarcera ted for  a  substan t ia l per iod of t ime” on  

revoca t ion  of h is proba t ion  on  the fir st -degree sexua l assau lt  

of a  ch ild count . (73:33.) Specifica lly, t he cour t  found tha t  the 

need to protect  the community must  t ake precedence over  

rehabilit a t ion  of Sant iago. It  descr ibed h is cr ime as: 

so deviant  and so violent  and so cr imina l tha t  – t ha t  

you  have to be viewed a s a  danger  to the community 

for  commit t ing tha t . The fact  tha t  you  have had the 

inability to keep from viola t ing condit ions of 

t rea tmen t , sexua l offender  t rea tment  so tha t  you 

have been  denied access to those programs while on 

proba t ion  suggests tha t  it ’s going to be difficu lt  for  

you  to u lt imately ga in  the benefit s of t rea tment  if 

you  cont inua lly do th ings tha t  prevent  tha t . 

 I th ink in  th is case tha t  the Cour t  needs to 

ba lance the needs of the community with  your   . . .  

t rea tment  oppor tunit ies. The Cour t  in  th is case 

believes tha t  punishment  needs to be a  substant ia l 

component  of the sen tencing and an  oppor tunity for 

rehabilit a t ion  shou ld be a  desire, bu t  you ’ve a lready 
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had oppor tunit ies [for ] rehabilit a t ion  and you ’ve not  

been  able to take advantage of them, so the 

rehabilit a t ion  oppor tunit ies cer ta in ly must  t ake a  

secondary role to protect ing the community and 

providing punishment  in  t h is regard. 

(73:34-35.) The circu it  cour t  sen tenced Sant iago a fter  

revoca t ion  of h is proba t ion  to 16 years in  Sta t e pr ison  on  h is 

convict ion  for  fir st -degree sexua l a ssault  of a  ch ild, 

concurren t  to h is sen tence on  count  2. (73:35-36.) On  

September  9, 2010, the circu it  cour t  en tered the judgment  of 

convict ion  a fter  revoca t ion  of proba t ion . (60:4, A-App. 113.) 

 Postconviction  m otion , corrected  judgm ent of conviction  

and  appeal. Approximately six years la ter , on Februa ry 22, 

2016, the DOC sen t  a  let ter  t o the cir cu it  cour t  r equest ing 

cla r ifica t ion  of the September  9, 2010, judgment  of 

convict ion  a fter  revoca t ion . The DOC poin ted out  tha t  the 

judgment  of convict ion  indica ted tha t  Sant iago was 

convicted of fir st -degree sexua l assau lt  of a  ch ild under  

Wis. Sta t . § 948.02(1)(c), which  “did not  exist  when the 

offense occurred.” (60:1, A-App. 101.) The DOC let ter  noted 

tha t  the amended cr imin a l compla in t  charged Sant iago with  

th is offense under  Wis. Sta t . § 948.02(1): “‘a  Class B felony 

punishable by impr isonment  no[t ] to exceed 55 years.’” (60:1, 

A-App. 101.) 

 Subsequent ly, Sant iago filed a  pro se postconvict ion  

mot ion  pursuant  to Wis. Sta t . § 974.06. (63.) In  the mot ion , 

Sant iago cla imed tha t  he was denied “h is const itu t iona l 

r igh t  to due process of law” dur ing h is plea  proceedings  

when he “was misinformed as to the maximum penalty he 

was facing on  Coun t  1 and the minimum penalty on  Coun t  

2,” and tha t  h is t r ia l counsel was ineffect ive  for  not  cor rect ly 

informing h im of the pena lt ies . (63:1.) Sant iago a rgued tha t  

a lthough  he commit ted the cr imes of sexua l assault  of a  

ch ild and threa t  t o in jure in  1992, he was charged under  the 
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version  of the st a tu te in  effect  in  1996. (63:2-3.) Sant iago 

asser ted tha t  dur ing the plea  proceedings, the cour t  and h is 

counsel told h im tha t  he was facing a  possible 55 years on 

count  one and 16 years on  count  two, for  a  tota l of 71 year s, 

when he was actua lly exposed to 35 years on  count  one and 

to 19 yea rs on  count  two, for  a  tota l of 54 year s. (63:3-5.) 

Sant iago asser ted tha t  if he had “been  fu lly aware of the 

F ifty-Four  (54) maximum penalty in  th is inst an t  mat ter , he 

would have elect ed a  t r ia l as he h as severa l issues with  th is 

case,” and tha t  “it  was the Seventy-One (71) yea r  exposure 

coupled with  the familia l st r ife tha t  t ru mped the r isks 

and/or  benefit s of a  t r ia l in  the fir st  place,” and tha t  

therefore his plea  was “induced.” (63:5.)   

 Sant iago fur ther  a lleged tha t  the plea  colloquy was 

defect ive and tha t  h is t r ia l counsel was ineffect ive “for  h is 

fa ilure to research  and invest iga te charges and poten t ia l 

penalt ies” tha t  resu lted in  a  “manifest  in just ice.” (63:6 -7.) 

Sant iago asser ted tha t  he was en t it led to an  evident ia ry 

hear ing on  h is mot ion  to withdraw h is plea  and to a  

dismissa l of the compla in t  and immedia te release from 

custody. (63:7-8.) 

 At  a  hear ing on  Sant iago’s postconvict ion  mot ion , the 

circu it  cour t  indica ted tha t  it  had “to make a  deter minat ion  

as to whether  or  not  he is even  en t it led to [an  evident ia ry] 

hear ing or  whether  or  not  there could be a  summary denia l 

of the mot ion  because th is is – it  rea lly takes the place of a  

habeas corpus and it ’s not  the appropr ia te mechanism if he 

could have appea led out r igh t  or  had the ma t ter  addressed 

ear lier [.]” (74:2-3, R-App. 106-107.) Sant iago acknowledged 

tha t  he had not  filed a  direct  appea l or  a  previous 

postconvict ion  mot ion  in  th is case. (74:4, R-App. 108.)  

 The circu it  cour t  confirmed with  San t iago tha t  h is  

a rgument  in  th is postconvict ion  mot ion  was tha t  he  had 
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“accepted a  plea  agreement  here and it  tu rns out  tha t  your  

exposure was not  as grea t  a s you  were or igina lly led to 

believe” and tha t  “you ’re saying if my exposure was the 

lesser  amount , I would have taken  it  to t r ia l.” (74:7, R- App. 

111.) Sant iago admit ted tha t  “a  plea  withdrawal a t  t h is 

poin t  would presen t  a  problem for  the Sta te and a  t r ia l 20 

years la ter  would be a  complica ted mess.” (74:11 , R- App. 

115.) San t iago acknowledged t ha t  he “will be released in  

2019,” but  proposed a  resolu t ion  tha t  would a llow h im to be 

released immedia tely. (74:11-12, R-App. 115-116.) 

 The Sta te rejected Sant iago’s proposa l and a rgued 

tha t , wh ile there was a  “typographica l er ror  in  the judgment  

of convict ion” as poin ted out  by the DOC, Sant iago was not  

ent it led to be released as a  resu lt  because he h ad “accepted a  

plea  barga in ,” he had not  “coopera te[d] with  the condit ions of 

proba t ion ,” and  h is sen tence a ft er  revoca t ion  of h is proba t ion  

and parole was based on  h is fa ilure to “agree to one single 

condit ion  of h is proba t ion .” (74:13, R- App.117.) 

 Before ru ling, t he circu it  cour t  recited the facts tha t  

the or igina l convict ion  “goes back 20 years,” tha t  “[t ]he 

sen tencing a ft er  revoca t ion  goes back about  10 years,” and 

tha t  San t iago “received an  in it ia l sen tence of 15 years on  one 

count  and then  when he got  ou t  he was on  30 year s 

proba t ion  and tha t  proba t ion  was r evoked and I believe he 

got  an  addit iona l 16 years by J udge Wilk. Tha t  16 year s is 

a lmost  run  out .” (74:14-15, R- App. 118-119.) Based on  those 

facts, the circu it  cou r t  found tha t  “[i]t  wou ld be very difficu lt  

for  the Cour t  t o determine a t  th is poin t  whether  or  not  what  

Mr . Sant iago a lleges actua lly did take place” because  

he is t elling the cour t  wha t  was in  his mind and 

there’s no way to ver ify or  dispute wha t  is in  h is 

mind as to wha t  he would have done 20 years ago on 

the advice of counsel. It ’s only if the defendant  

a lleges fact s tha t , if t rue, would en t it le the 
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defendant  to relief which  would t r igger  this Cour t ’s 

obliga t ion  to hold an evident ia ry hear ing and tha t  

hea r ing would en ta il the same test  a s a  mot ion  to 

withdraw a  guilty plea . 

(74:15-16, R- App. 119-120.)  

 The circu it  cour t  determined tha t  it  was appropr ia te to 

summar ily dismiss Sant iago’s mot ion  and to order  tha t  the 

incor rect  reference to Wis. Sta t s. § 948.02(1)(c) in  the 

judgment  of convict ion  after  r evoca t ion  be “remedied by 

simply filing an  amended judgment  of convict ion  list ing the 

cor rect  sta tu tory cita t ion .” (74:16.) Therefore, the circu it  

cour t  denied Sant iago’s postconvict ion  mot ion  and inst ruct ed 

the clerk to file an  amended judgment  of convict ion  

cor rect ing the er ror . (74:17, R-App. 103, 70:1, A-App. 102.) 

 The circu it  cour t  clerk filed the cor rect ed judgment  of 

convict ion  a fter  revoca t ion , cor rect ing the cita t ion  to the 

sta tu te govern ing the cr ime of fir st -degree sexua l assau lt  to 

Wis. St a t . § 948.02(1). (64, R-App. 103-104.) Sant iago then  

filed a  mot ion  to cor rect  or  amend the judgment  of 

convict ion , now asser t ing tha t  the judgment  of convict ion  

a fter  revoca t ion  indica ted tha t  t he da te the offense of fir st -

degree sexua l assau lt  of a  ch ild was commit ted was May 17, 

1996, which  was actua lly the da te he was convicted  of the 

offense. (67, A-App. 105-106.) The circu it  cour t  en tered an  

order  denying the mot ion . (70:3, A-App. 103.) Sant iago 

appea ls. (71.) 
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ARGUMENT 

I. Th e  c ircu it  cou rt prope rly  de n ie d San tiago ’s  

postcon viction  m otion  w ith ou t a  h e arin g  

be cau se  San tiago  m ay n ot ch alle n ge  h is  1996 n o-

con te st p le a  afte r re vocation  of h is  probation  

an d se n te n cin g  afte r re vocation . 

 On appea l, Sant iago a lleges the tha t  or igina l cr imina l 

compla in t  was “fa ta lly defect ive” and seeks plea  withdrawa l 

based on  h is a llega t ions of a  “manifest  in just ice” rela ted to 

his 1996 convict ions for  fir st  degree sexua l assault  of a  ch ild 

count  and threa t  t o in jure (Sant iago’s Br . 5-22.) Sant iago 

cha llenges the va lidity of h is no-contest  pleas to both  counts . 

(16, 17, 21, 22.) Sant iago a lleges tha t  dur ing the plea  

process, he was misinformed a bout  the poten t ia l pena lt ies 

and tha t  h is t r ia l counsel was ineffect ive for  not  proper ly 

informing h im. (San t iago’s Br . 8-19.)  

 However , Sant iago has fu lly served h is 15-year  

sen tence on  the threa t  to in jure count  and is cur ren t ly 

serving the 16-yea r  post -revoca t ion  sen tence on  the fir st -

degree sexua l assau lt  count . (R-App. 101-102.) Sant iago can 

only cha llenge the post -revoca t ion  judgment  of convict ion 

and sen tence (64, R-App. 103-104.) He may not  cha llenge h is 

or igina l no-contest  plea s and judgment s of convict ion . 

A. Re le van t law . 

 When a  defendant  is sen tenced a fter  revoca t ion  of 

proba t ion , he may appea l the judgment  of convict ion  a ft er  

revoca t ion . But  a  “cha llenge to a  post -revoca t ion  sen tence 

does not br ing the or igina l judgment  of convict ion  before the 

cour t .” S tate v. S caccio, 2000 WI App 265, ¶  10, 240 Wis. 2d 

95, 622 N.W.2d 449 (emphasis added.); see also S tate ex rel. 

Marth  v. S m ith , 224 Wis. 2d 578, 582 n .5, 592 N.W.2d 307 

(Ct . App. 1999); S tate v. T obey, 200 Wis. 2d 781, 784, 548 

N.W.2d 95 (Ct . App. 1996). In  other  words, when the t ime for  
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appea l from the or igina l judgment  of convict ion  in  a  cr imina l 

case imposing proba t ion  has run , the subsequent  imposit ion  

of a  post -revoca t ion  sen tence and the en t ry of a  new 

judgment  of convict ion  reflect ing tha t  sen tence do not  

resur rect  the defendant ’s r igh t  to appea l the va lidity of the 

or igina l judgment  of convict ion . S tate v. Drake, 184 Wis. 2d 

396, 399, 515 N.W.2d 923 (Ct . App. 1994); T obey, 200 Wis. 

2d a t  784 (defendant ’s issues in  mot ion  for  postconvict ion  

relief should have been  addressed a fter  convict ion  and 

sen tencing, bu t  inst ead defendant  “chose to begin  serving h is 

proba t ion  without  object ing to the even ts sur rounding h is  . . 

. convict ion [.]” Therefore, “he cannot  now ra ise these issues 

because he is dissa t isfied with  the outcome of h is sen tencing 

a fter  proba t ion  revoca t ion .”).  

“When proba t ion  is revoked, t here can  be no cha llenge 

to the under lying convict ion ; appella te review is limited to 

the sen tencing a fter  revoca t ion .” In  re the Com m itm ent of 

Bush , 2004 WI App 193, 276 Wis. 2d 806, 812, 688 N.W.2d 

752, see Drake, 184 Wis. 2d a t  399. A defendant  cannot  wa it  

un t il he is dissa t isfied by the outcome of sen tencing a ft er  

proba t ion  revoca t ion  to object  to an  under lying convict ion . 

S ee S caccio, 240 Wis. 2d 95, ¶ ¶  4-12; T obey, 200 Wis. 2d a t  

784; Drake, 184 Wis. 2d a t  398-99.  

B. San tiago  m ay n ot ch alle n ge  th e  orig in al 

ju dgm e n ts  of con vict ion  by  se e k in g ple a  

w ith draw al afte r re vocation  of h is  parole  

an d probation . 

 Sant iago filed h is mot ion  for  postconvict ion  r elief 

pursuant  to Wis. Sta t . § 974.06. In  it , he cha llenged the 

under lying cr imina l compla in t  and no contest  plea s resu lt ing 

in  the or igina l judgments of convict ion . But  he cannot  do 

tha t . Although  Sant iago received an d signed a  wr it ten  not ice 

of h is r igh t  to purse postconvict ion  relief a fter  the or igina l 

judgment s of convict ion  (24), Sant iago never  filed a  not ice of 
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in ten t  to pursue postconvict ion  relief, a  postconvict ion  

mot ion  or  direct  appea l of h is or igina l convict ions. Instead, 

he began  serving h is 15-year  sen tence for  the threa t  to 

in jure convict ion . Then , a fter  he was released, he viola ted 

the condit ions of h is parole and proba t ion . The DOC revoked 

both  h is parole and h is 30-yea r  proba t ion , a nd Sant iago got  

a  revoca t ion  sen tence of 16 years in  pr ison . (37; 73.)  

Sant iago cannot  now obta in  relief th rough a  

postconvict ion  mot ion  asser t ing tha t  he should be able to 

withdraw h is no-contest  plea s to both  counts in  the cr imina l 

compla in t  (63:8), given  tha t  he has fu lly served h is sen tence 

on  the threa t -to-in jure convict ion , and he got  a  revoca t ion 

sen tence on  h is sexua l a ssault  of a  ch ild convict ion . 

Therefore, because Sant iago is bar red from cha llenging h is 

or igina l convict ions, th is  Cour t  shou ld a ffirm the circu it  

cour t ’s order  denying Sant iago’s postconvict ion  mot ion  

without  a  hear ing. 

II. Th e  c ircu it  cou rt prope rly  de n ie d San tiago ’s  

postcon viction  m otion  w ith ou t a  h e arin g  

be cau se  h e  h as  n ot sh ow n  a  m an ife s t in ju stic e . 

 Even  if Sant iago could resur rect  h is cha llenge to the 

under lying no-contest  plea s and judgment s of convict ion 

through a  Wis. Sta t . § 974.06 mot ion , h is cha llenge fa ils. On 

appea l, Sant iago a rgues tha t  the cr imina l compla in t  and 

informat ion  were “defect ive” because  the Sta te improper ly 

charged h im with  fir st -degree sexua l assault  of a  ch ild  under  

the version  of Wis. Sta t . § 948.02(1) tha t  was in  effect  a t  t he 

t ime of h is convict ion  in  1996, not  t he version  tha t  was in  

effect  in  1992 a t  t he t ime he commit t ed the cr ime. Sant iago 

a lso a rgues tha t  he was improper ly charged with  r espect  to 

the pena lty enhancers on  the threa t  to in jure count .  

(Sant iago’s Br . 7-8.)  
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 As a  resu lt , San t iago a rgues tha t  he suffered 

“prejudice” by not  having not ice of the poten t ia l pena lty he 

faced dur ing the plea  proceedings . He cla ims t ha t  if he h ad 

known the pena lt ies he faced, he wou ld not  have pled no 

contest  and would have insisted on  a  t r ia l. (Sant iago’s Br . 8-

16.) San t iago fur ther  a lleges tha t  h is t r ia l counsel was 

ineffect ive for  not  in forming h im of the pena lt ies he faced 

and tha t  th is resu lt ed in  a  “manifest  in ju st ice” en t it ling h im  

to withdraw h is plea . (Sant iago’s Br . 17-22.) For  the reasons 

set  for th  below, Sant iago has fa iled to show a  manifest  

in just ice en t it ling h im to withdraw h is 1996 no-contest  plea  

and therefore, the circu it  cour t  proper ly denied h is mot ion  

without  a  hear ing.  

A. Re le van t law  an d s tan dard of re vie w . 

 A defendant  who seeks to withdraw a  plea  a fter  

sen tencing “must  prove, by clea r  and convincing evidence, 

tha t  a  refusa l to a llow withdrawal of the plea  wou ld  resu lt  in  

‘manifest  in just ice.’” S tate v. Brown , 2006 WI 100, ¶  18, 293 

Wis. 2d 594, 716 N.W.2d 906 (cit ing S tate v. T hom as, 2000 

WI 13, ¶  16, 232 Wis. 2d 714, 605 N.W.2d 836); S tate v. 

Bentley, 201 Wis. 2d 303, 311, 548 N.W.2d 50 (1996).) “A 

manifest  in just ice occurs when there a re ser ious quest ions 

a ffect ing the fundamenta l in tegr ity of the plea  wh ich  

rendered it  unknowing, involuntary, and unin telligent ly 

entered.” State v. Denk , 2008 WI 130, ¶  71, 315 Wis. 2d 5, 

758 N.W.2d 775. A manifest  in just ice a lso occurs if the plea  

is “‘entered withou t  knowledge of the charge or  tha t  t he 

sen tence actually im posed  could be imposed.’” S tate v. 

J am es, 176 Wis. 2d 230, 237, 500 N.W.2d 345 (Ct . App. 

1993) (quoted source omit ted) (emphasis added).  

 A defendan t  who waives const itu t iona l r igh ts by 

en ter ing a  plea  to a  cr imina l charge must  en ter  the plea  

“‘with  sufficien t  awareness of the relevant  circumstances 
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and likely consequences’ tha t  could follow” and with  

knowledge of the “direct  consequences” of the plea . J am es, 

176 Wis. 2d a t  237 (cit ing Brady v. Un ited  S tates , 397 U.S. 

742, 748 (1970).) No manifest  in just ice occur s, however , 

when a  defendant  is not  appr ised of a  colla tera l consequence 

of a  plea . S tate v. Madison , 120 Wis. 2d 150, 159, 353 

N.W.2d 835 (Ct . App. 1984). Direct  consequences of a  plea  

have a  “defin ite, immedia te, and la rgely au tomat ic effect  on 

the range of the defendan t ’s punishment .” S tate ex rel. 

Warren  v. S chwarz , 219 Wis. 2d 615, 636, 579 N.W.2d 698 

(1998) (quot ing J am es, 176 Wis. 2d a t  238). Colla tera l 

consequences, in  cont rast , do not  au tomat ica lly flow from the 

plea , bu t  ra ther  will depend upon a  fu tu re proceeding or  may 

be cont ingent  on  a  defendan t ’s fu tu re behavior . S tate v. 

Myers, 199 Wis. 2d 391, 394, 544 N.W.2d 609 (Ct . App. 

1996); J am es, 176 Wis. 2d a t  243-44. 

Ineffect ive assistance of counsel may amount  to a  

manifest  in just ice permit t ing plea  withdrawal. S ee S tate v. 

Ham pton , 2004 WI 107, ¶  60, 274 Wis. 2d 379, 683 N.W.2d 

14. When a lleging counsel’s ineffect iveness, a  defendant  

must  show tha t  h is counsel’s per formance was deficien t  and 

tha t  prejudice resu lted from the deficiency. Id .; S trick land  v. 

Washington , 466 U.S. 668, 687 (1984). Deficien t  per formance 

requires a  showing tha t  the ident ified acts or  omissions of 

counsel fell below the object ive st anda rd of reasonableness 

under  preva iling professiona l norms viewed a t  the t ime of 

counsel’s conduct . S tate v. Hubert , 181 Wis. 2d 333, 339, 510 

N.W.2d 799 (Ct . App. 1993).  

Prejudice occur s when  there is a  reasonable 

probability tha t , bu t  for  counsel’s unprofessiona l er rors, the 

resu lt  of the proceedings would have been  differen t . 

S trick land , 466 U.S. a t  694. A reasonable probability is a  

probability sufficien t  to undermine confidence in  the 

outcome. Id . In  the context  of deficiencies rela ted to gu ilty 
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pleas, the defendant  must  show tha t  he would have pled 

differen t ly but  for  counsel’s deficien t  per formance. Ham pton , 

274 Wis. 2d 379, ¶  60.  

 In  order  to review a  cla im of ineffect ive assist ance of 

counsel, the circu it  cour t  must  have held a  hear ing to 

preserve the t r ia l counsel’s test imony. S ee S tate v. Machner, 

92 Wis. 2d 797, 804-05, 285 N.W.2d 905 (Ct . App. 1979). The 

defendan t  is not  au tomat ica lly en t it led to a  hear ing on  h is 

ineffect ive assistance of counsel cla im; he or  she must  a llege 

facts tha t , if t rue, show tha t  the defendant  is en t it led to 

relief. Bentley, 201 Wis. 2d a t  309. If the defendant ’s mot ion  

fa ils to a llege such  facts, the defendant  is not  en t it led  to a  

hear ing, a lthough t he cour t  may choose to hold one in  it s 

discret ion . Id . a t  310.  

 The appella te cour t  reviews the denia l of an  ineffect ive 

assistance cla im as a  mixed quest ion  of fact  and law. The 

reviewing cour t  must  accept  the cir cu it  cour t ’s factua l 

findings unless they a re clear ly er roneous. The r eviewing 

cour t  t hen  determines independent ly as a  quest ion  of law 

whether , under  the facts as found by the circu it  cour t , the 

t r ia l a t torney’s per formance was deficien t  and prejudicia l. 

S tate v. Kim brough , 2001 WI App 138, ¶  27, 246 Wis. 2d 648, 

630 N.W.2d 762.   

B. San tiago ’s  spe cu lative  a lle gation s  th at h e  

w ou ld  n ot h ave  agre e d  to  th e  n o -con te s t  

p le a  fa il to  sh ow  a  m an ife s t in ju stice  

be cau se  th e  pote n tia l prison  t im e  h e  w ou ld  

face  if h is  probation  w as  re voke d w as  a  

co llate ral con se qu e n ce  of h is  p le a . 

 Sant iago a rgues tha t  he is en t it led to withdraw h is 

1996 no-contest  plea s to the cha rges of fir st -degree sexua l 

assault  of a  ch ild and threa t  to in jure because the Sta t e 

a llegedly charged h im  based on  the st a tu te in  effect  in  1996, 
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not  the 1992 sta tu te. (San t iago’s Br . 2.) Sant iago asser t s 

tha t  “the substan t ia l increase of twenty-five (25) year s 

Sant iago thought  he was facing was subs tan t ia l enough to 

induce a  plea” and tha t  if he had known the maximum 

penalty he wou ld not  have pled no-con test  and would have 

insisted on  going to t r ia l. (Sant iago’s Br . 16.) 

 However , Sant iago’s a llega t ions th a t  he wou ld not  

have pled no-con test  if he had known the maximum penalty 

he faced if he went  to t r ia l and was convicted a re not  fact s 

tha t , if t rue, would en t it le h im to relief. Bentley, 201 Wis. 2d 

a t  309-10. Th is is because, as a  resu lt  of the negot ia ted no-

contest  plea  where the Sta te agreed to recommend proba t ion  

on  the fir st -degree sexua l a ssault  of a  ch ild count , t he 

maximum penalty on  tha t  charge became a  colla tera l 

consequence of San t iago’s pleas because it  was completely 

cont ingen t  on  h is fu ture behavior : whether  he would comply 

with  condit ions of parole and proba t ion . Therefore, Sant iago 

has not  shown  tha t  not  knowing the maximum penalty was  

a  manifest  in just ice en t it ling h im to withdraw h is plea .  

 In  J am es, th is Cour t  held tha t  a  manifest  in just ice 

a llowing plea  withdrawal occurs if the defendant  en ters a  

plea  “without  knowledge . . . tha t  t he sen tence actua lly 

imposed could be imposed.’” J am es, 176 Wis. 2d a t  237. This 

Cour t  decided “tha t  in  accept ing a  negot ia ted plea  for  

proba t ion , the t r ia l cour t  should but  is not  required to advise 

the defendan t  of the poten t ia l maximum term to which  he or  

she would be subjected in  the even t  proba t ion  is revoked.” 

J am es, 176 Wis. 2d a t  232-33. Where the cour t  imposes 

proba t ion  and it  is subsequent ly revoked, the sen tence 

imposed a fter  revoca t ion  is a  colla tera l consequence to the 

no-contest  plea  because the sen tencing was cont ingent  upon 

the defendant ’s behavior  in  elect ing not  to abide by the 

condit ions of h is proba t ion . J am es, 176 Wis. 2d a t  243-44.  
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Here, the sen tence actua lly imposed on  the fir st -

degree sexua l assault  of a  ch ild count  was 30 yea rs of 

proba t ion , which  was revoked because of Sant iago’s fa ilu re 

to comply with  the condit ions of h is parole and proba t ion . 

(21; 37.) San t iago a rgues on  appea l t ha t  he is en t it led to 

withdraw h is plea  because he was not  proper ly informed 

about  the “range of punishments” he could have received if 

convicted of fir st -degree sexua l assau lt  of a  ch ild and threa ts 

to in jure and therefore, tha t  h is plea  was en tered 

involunt ar ily. (Sant iago’s Br . 13.) What  he fa ils to 

understand, however , is t ha t  he is on ly subject  to the pr ison  

sen tence he is cu r ren t ly serving for  fir st -degree sexua l 

assault  of a  ch ild because he viola t ed the terms of h is 

proba t ion . His cur ren t  pr ison  sen tence depended on  h is 

fu ture behavior  and the decisions of administ ra t ive agencies  

in  determining whether  he viola ted h is parole and should be 

reconfined and wh ether  h is proba t ion  should be revoked and 

he shou ld be sen tenced a fter  revoca t ion  of p roba t ion . 

Therefore, Sant iago’s a lleged fa ilure to understand the r ange 

of punishment  he could have r eceived if he was convicted  

was a  colla tera l, not  a  direct , consequence of h is plea , and 

even  if he was misinformed about  the maximum penalty, he 

has not  suffered a  manifest  in just ice. 

 Like in  J am es, here the par t ies agreed to recommend 

proba t ion . The t ranscr ipt  of the or igina l sen tencing hear ing, 

held on  J u ly 3, 1996, indica tes tha t  “[t ]he plea  was the S t a t e 

would drop the weapons enhancer  on  the fir st  degree sexua l 

assault , agree to r ecommend proba t ion  on  the fir st  degree 

sexua l a ssault  charge instead of the – instead of any pr ison  

t ime, and on  the th rea t  to in ju re would have a  free hand.” 

(72:2.) The Sta t e r ecommen ded 16 years on  the threa t  t o 

in jure count  and recommended 40 year s of proba t ion  on  the 

fir st -degree sexua l assault  of a  ch ild count . (72:4.) Defense 

counsel recommended a  tota l of five to ten  years in  pr ison . 

(72:11.) The circu it  cour t  imposed 15 years in  pr ison  on  the 
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threa t  to in jure count , followed by a  withheld sen tence and 

30 years of proba t ion  on  the fir st -degree sexua l a ssault  of a  

ch ild count . (72:17-18.) As a  resu lt , t he amoun t  of pr ison  

t ime San t iago could face shou ld he viola te h is proba t ion  

became colla tera l to h is plea .  

As in  J am es, in  th is case th is Cour t  should simila r ly 

conclude tha t  because Sant iago’s parole and proba t ion  

viola t ion  was a  mat ter  with in  h is cont rol, t he maximum 

punishment  he could have received was not  a  direct  

consequence of h is no-contest  pleas. The effects of Sant iago’s 

revoca t ion  and h is subsequent  pr ison  sen tence a fter  

revoca t ion  were en t irely colla tera l to h is plea  because they 

depended on  fu ture admin ist r a t ive proceedings and 

Sant iago’s behavior . Myers, 199 Wis. 2d a t  394; J am es, 176 

Wis. 2d a t  243-44. Therefore, the a lleged fa ilure to 

accura tely inform Sant iago of the maximum  amount  of 

pr ison  t ime he cou ld face is not  a  manifest  in just ice tha t  

would a llow h im to withdraw h is plea . This Cour t  should 

a ffirm the circu it  cour t ’s denia l of Sant iago’s mot ion  to 

withdraw h is plea  without  a  hear ing. 

C. San tiago ’s  a lle gation s  are  in su ffic ie n t to  

sh ow  h is  tria l cou n se l pe rform e d 

de fic ie n tly  or th at h e  w as  pre ju dice d  an d  

th e re fore  h e  w as  n ot e n title d  to  a  h e arin g  

on  h is  m otion  se e kin g ple a  w ith draw al. 

 On appea l, Sant iago a rgues tha t  h is t r ia l counsel was 

ineffect ive because he “fa iled to conduct  the most  basic 

elementary research  or  he’d discovered the discrepancies in  

the cr imina l compla in t (s) and informat ion ,” and tha t  he was 

prejudiced because he was “misled by defense counsel as to 

the maximum pena lty he t ru ly faced before h is plea , dur ing 

h is plea  and a t  sen tencing. F ur ther , Sant iago was misled a s 

to the poten t ia l possibilit ies as it  rela t ed to parole and parole 

eligibilit y in  assessing plea  offer (s).” (Sant iago’s Br . 18.) 
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Sant iago asser t s tha t  the only way to r emedy th is prejudice 

is plea  withdrawal and tha t  he has est ablished a  “manifest  

in just ice” by clear  and convincing evidence even  without  an  

evident ia ry hear ing. (Sant iago’s Br . 22.) 

 In  order  for  th is Cour t  to r eview a  cla im of ineffect ive 

assistance of counsel, the circu it  cour t  must  have held a  

hear ing to preserve counsel’s test imony. Machner, 92 

Wis. 2d a t  804. And, in  order  for  the defendant  to be en t it led 

to a  hear ing, he must  a llege facts tha t , if t rue, would en t it le 

h im to relief. Bentley, 201 Wis. 2d a t  309-10. Here, 

Sant iago’s a llega t ions of deficien t  per formance and prejudice 

by h is t r ia l counsel a re en t irely insu fficien t  to require a  

remand for  a  hear ing on  h is cla ims.  

 In  suppor t  of h is a rgument  tha t  h is t r ia l counsel was 

ineffect ive and tha t  he was prejudiced, Sant iago a rgues tha t  

he wou ld not  have pled no contest  bu t  for  counsel’s 

performance and tha t  he “would’ve insisted on  t r ia l,” had he 

been  proper ly advised by h is t r ia l counsel of the maximum 

punishment  tha t  he was facing. (Sant iago’s Br . 16.) 

However , as set  for th  in  Par t  B. above, the maximum 

sentence was a  colla tera l consequence of h is no contest  plea , 

because it  would not  come in to play unless and unt il 

Sant iago viola t ed h is proba t ion . Therefore, Sant iago was not  

prejudiced by the a lleged fa ilure of h is t r ia l counsel t o advise 

h im proper ly of the amount  of t ime he faced in  pr ison . S ee 

J am es, 176 Wis. 2d a t  243-44. 

 Fur ther , Sant iago’s sta tement s tha t  he would have 

insisted on  a  going to t r ia l and tha t  the a lleged “increase of 

twenty-five (25) years Sant iago though t  he was facing was 

substan t ia l enough to induce a  plea” (Sant iago’s Br . 16) a re 

en t irely conclusory and insufficien t  to suppor t  h is cla im  tha t  

h is counsel was ineffect ive and tha t  he was prejudiced . S ee 

S tate v. Allen , 2004 WI 106, ¶  9, 274 Wis. 2d 568, 682 
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N.W.2d 433. Not  on ly a re h is a llega t ions of prejudice wholly 

conclusory, they a re a lso disingenuous. Sant iago was facing 

a t  least  54 year s in  pr ison  on  the fir st -degree sexua l assault  

of a  ch ild and threa t  to in jure charges . He received only 15 

years on  the threa t  to in jure and a  withheld sen tence and 30 

years proba t ion  on  the fir st -degree sexua l assault  of a  ch ild  

convict ion . Sant iago’s asser t ion  tha t  h is counsel per formed 

deficien t ly for  not  cor rect ly informing h im of a  colla tera l 

consequence of h is plea —h is poten t ia l pr ison  t ime for  the 

fir st -degree sexu a l assault  of a  ch ild convict ion  if he viola t ed 

h is proba t ion —a m ounts to an  a rgument  tha t  he in tended to 

viola te h is proba t ion . Th is does not  provide a  basis for  

Sant iago to be a llowed to withdraw h is plea  or  for  th is Cour t  

to remand for  a  hear ing on  h is cla ims tha t  h is counsel 

per formed deficien t ly. 

Sant iago’s lack of knowledge of a  colla tera l 

consequence of h is plea —h is maximum pr ison  t ime when  he 

received proba t ion — is  not  a  basis for  plea  withdrawal and 

does not  provide a  basis to a llege ineffect ive assistance of 

t r ia l counsel. J ust  as the circu it  cour t  was not  required to 

inform Sant iago of a  colla t era l consequence of h is plea , nor  

was h is t r ia l counsel, because whether  Sant iago would be 

sen tenced a fter  revoca t ion  of h is proba t ion  was en t irely up 

to h im. If Sant iago had not  viola ted h is proba t ion , he would 

have only been  subject  to pr ison  t ime for  the threa t  to in jure 

convict ion , which  he has fu lly served. San t iago’s fu ture 

behavior  and viola t ion  of the terms of h is proba t ion  resu lted 

in  h is having to serve more pr ison  t ime a fter  r evoca t ion  of 

h is proba t ion  on  the fir st -degree sexua l assault  of a  ch ild 

convict ion . Sant iago’s a llega t ions tha t  h is t r ia l counsel 

per formed ineffect ively and tha t  he suffered a  man ifest  

in just ice a re en t ir ely conclusory and  therefore, they a re 

insufficien t  to en t it le h im to a  hea r ing.  
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III. Th e  c ircu it  cou rt  prope rly  de n ie d San tiago ’s  

m otion  to  corre c t or am e n d th e  ju dgm e n t o f 

con viction  afte r re vocation  of h is  probation .  

 On appea l, Sant iago a rgues tha t  h is Mot ion  to Correct  

or  Amend the J udgment  of Convict ion  a fter  revoca t ion  of h is 

proba t ion  should have been  gran ted because, a lthough the 

or igina l judgment  of convict ion  reflect s the proper  da te of 

the offense —“between J u ly, 1992 and Novem ber , 1992”—  

the cor rected judgment  of convict ion  a fter  revoca t ion  

conta ins an  inaccura te da te of May 17, 1996, tha t  “subjects 

Sant iago to the provision  of Presumpt ive Mandatory Release 

(PMR).” Sant iago’s Br . 23. He asser t s t ha t  the DOC “is under  

the impression  Sant iago’s offense was commit ted ‘on or  a fter  

J u ly 21, 1994 th rough December  31, 1999’ (i.e. May 17, 1996) 

and can  thus fur ther  incarcera te Sant iago beyond h is 

mandatory release subject ing h im to the provisions of PMR.” 

In  suppor t , Sant iago notes tha t  “DOC penned in  markings 

on the J udgment  of Convict ion  da ted September  9, 2010.” 

(Sant iago’s Br . 24; 60:4, A-App. 113.) 

 But  the DOC has a lready requested cla r ifica t ion  of the 

September  10, 2010 judgment  of convict ion  in  it s  

February 22, 2016 let ter  t o the circu it  cour t . (60:1, A-App. 

101). In  response, the circu it  cou r t  en tered a  cor rect ed 

judgment  of convict ion  a fter  revoca t ion  of proba t ion , da ted 

May 25, 2016, and cor rected the st a tu te govern ing the 

offense of fir st -degree sexua l a ssault  of a  ch ild to reflect  t he 

one tha t  was in  effect  in  1992, Wis. Sta t . § 948.02(1). (64, R-

App. 103-104.) Subsequent ly, Sant iago filed a  mot ion  for  a  

fur ther  cor rect ion  of the judgment  of convict ion  a ft er  

revoca t ion  of proba t ion : specifica lly, t he “da te commit ted” 

sect ion  tha t  indica tes May 17, 1996, r a ther  than  between 

J u ly 1992 and November  1992. (67.) The circu it  cour t  denied 

h is mot ion  to cor rect  the judgment  of convict ion , finding tha t  

“Wisconsin  Sta tu t es a llow the da tes listed in  the 
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document s.” (69, A-App. 104; 70:3, A-App. 103.) The circu it  

cor rect ly found tha t  it  is not  sta tu tor ily required to amend 

the judgment  of convict ion  and fur ther , the record a s a  whole 

accura tely reflects t he da te Sant ia go commit ted the cr ime of 

fir st -degree sexua l a ssault  of a  ch ild. 

A. Re le van t law  an d s tan dard of re vie w . 

 The sta tu te govern ing judgments of convict ion , 

Wisconsin  Sta tu te § 972.13, provides:  

(1) A judgment  of convict ion  sha ll be en tered upon a  

verdict  of guilty by the jury, a  finding of guilty by the 

cour t  in  cases where a  jury is wa ived, or  a  plea  of 

guilty or  no contest .  

(2) Except  in  cases where ch . 975 is applicable, upon 

a  judgment  of convict ion  the cour t  sha ll proceed 

under  ch . 973. The cour t  may adjourn  the case from 

t ime to t ime for  the purpose of pronouncing 

sentence.  

(3) A judgment  of convict ion  sha ll set  for th  the plea , 

the verdict  or  finding, the adjudica t ion  and sentence, 

and a  finding as to the specific number  of days for  

which  sentence credit  is to be granted under  s. 

973.155. If the defendant  is acquit ted, judgment  

sha ll be en tered accordingly.  

(4) J udgments sha ll be in  wr it ing and signed by the 

judge or  clerk. 

(5) A copy of the judgment  sha ll const itu t e au thor ity 

for  the sher iff to execute the sentence.   

In  both  sta tu tory const ruct ion  and sen tencing 

pronouncements the test  for  ambiguity in  sen tencing 

pronouncements is whether  the language a t  issue can  be 

understood by “reasonably well-informed persons in  two or  

more differen t  ways.” S tate v. Oglesby, 2006 WI App 95, 

¶  19, 292 Wis. 2d 716, 715 N.W.2d 727. Whether  the 

sen tence por t ion  of a  wr it ten  judgment  of convict ion  shou ld 
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be cor rected presen ts a  quest ion  of law. S tate v. Prihoda, 

2000 WI 1223, ¶  8, 239 Wis. 2d 244, 618 N.W.2d 857.  This 

Cour t  reviews quest ions of law de novo. S tate v. 

Ploeckelm an , 2007 WI App 31, ¶  8, 299 Wis. 2d 251, 729 

N.W.2d 784. In  determining whether  the sen tencing cour t ’s 

in ten t  was car r ied out  in  it s sen tence, th is  Cour t  must  

“examine the en t ire r ecord to discern  the cour t ’s 

in ten t .” S tate v. Grube, 2011 WI App 143, ¶  18, 337 Wis. 2d 

557, 806 N.W.2d 269; see Oglesby, 292 Wis.2d 716, ¶  25. 

B. Th e  c ircu it  cou rt is  n ot re qu ire d to  am e n d  

th e  ju dgm e n t of con viction  afte r re vocation  

be cau se  th e  re cord sh ow s th at it  in te n de d 

to  se n te n ce  San tiago  for th e  firs t-de gre e  

se xu al assau lt  of a  ch i ld  crim e  h e  

com m itte d  be tw e e n  J u ly  1992 an d  

Nove m be r 1992. 

 Sant iago seeks a  cor rect ion  of the “Date Commit ted” 

sect ion  of the May 25, 2016, judgment  of convict ion  a ft er  

revoca t ion  of h is proba t ion . As descr ibed above, the cir cu it  

cour t  a lready responded to DOC’s concerns about  the 

judgment  of convict ion  by cor rect ing it  to accura tely reflect  

tha t  the st a tu te Sant iago was charged with  viola t ing when 

he commit ted fir st -degree sexua l assau lt  of a  ch ild, was the 

one in  effect  in  1992, Wis. Sta t . § 948.02(1). Sant iago’s 

sta tement  on  appea l tha t  the DOC is “under  the impression  

tha t  Sant iago’s offense was commit ted ‘on or  a fter  J u ly 21, 

1994 through December  31, 1999’” (Sant iago’s Br . 24) is pure 

specula t ion . The concern  DOC ra ised  in  it s February 22, 

2016 let ter  about  the judgment  of convict ion  a ft er  revoca t ion  

has been  addressed by the May 25, 2016, cor rected judgment  

of convict ion  a fter  r evoca t ion  of proba t ion . (60, A-App. 101; 

62, R-App. 103-104.) The judgment  of convict ion  complies 

with  Wis. Sta t . § 972.13 and the circu it  cour t  is not  required 

to make a  fur ther  cor rect ion . 
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 Addit iona lly, based on  the en t ire record, the da te tha t  

Sant iago commit t ed the cr ime is readily apparent  a nd 

therefore, a  cor rect ed judgment  of convict ion  a fter  r evoca t ion 

of proba t ion  is not  required. At  the sen tencing-after -

revoca t ion  hear ing, the circu it  cour t  sta ted tha t  Sant iago 

commit ted the heinous cr imes in  th is case “between J u ly 

1992 and November  1992,” a lthough he was not  sen tenced 

for  them unt il 1996. (73:32, 34.) Therefore, the sen tencing 

cour t ’s in ten t  was to sen tence Sant iago a fter  revoca t ion  of 

h is proba t ion  for  the cr imes commit t ed in  1992. Although 

the cor rected judgment  of convict ion  a fter  revoca t ion  sta tes 

tha t  the cr ime of fir st -degree sexua l a ssault  of a  ch ild was 

commit ted on  May 17, 1996, which  is t he da te Sant iago pled 

no-contest  (62, R-App. 103-104), the sen tencing cour t  knew 

tha t  the cr ime was commit ted in  1992. Therefore, the cour t  

was not  requir ed to cor rect  the judgment  of convict ion .  

 The circu it  cou r t  a lr eady en tered a  cor rected judgment  

of convict ion  to cla r ify tha t  the charging sta tu te was Wis. 

Sta t s. § 948.02(1), which  was in  effect  when t he San t iago 

commit ted the fir st -degree sexua l assau lt  of a  th ree year  old 

ch ild in  1992. (64, R-App. 103-104.) Sant iago’s specula t ive 

sta tement  tha t  the DOC “is under  the impression  Sant iago’s 

cr ime was commit t ed” in  1996 is insu fficien t  to warran t  a  

fur ther  cor rect ion  of the judgm ent  of convict ion  
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CONCLUSION  

  For  the foregoing reasons, the Sta te respect fu lly 

requests tha t  th is Cour t  a ffirm the circu it  cour t ’s order  

denying the postconvict ion  mot ion  and the mot ion  to cor rect  

the record without  a  hear ing, and a ffirm the judgment  of 

convict ion  a fter  revoca t ion . 

 

 Dated th is 16th  day of November , 2016. 
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