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QUESTION PRESENTED

l. Did the arresting officer possess reasonable siospi
justifying his stop of Mr. Stern’s vehicle?

>>The trial court answered “Yes.”

POSITION ON ORAL ARGUMENT AND
PUBLICATION OF THE COUR'S OPINION

The State requests neither oral argument nor ittt
This case involves only the application of estdiadslegal
principles to the facts presented.

STATEMENT OF THE CASE:
FACTS AND PROCEDURAL HISTORY

As respondent, the State exercises its option oot t
present a full statement of the case. Wis. StafR@&le)
809.19(3)(a)2. Instead, the State offers suppléangriacts
and procedural history, beyond that presented by th
defendant in his brief, where appropriate.

At the hearing on the defendant’'s refusakwbmit to
chemical testing held on June 28, 2016, (R-18)getn Bay
police officer Jason Albertson testified as to tefendant’s
driving behavior that led him to perform a traffitop on the
defendant’'s vehicle. In his testimony officer Aits®n
described observing the defendant’s vehicle dril&figof the
center line on at least nine different occasionsnguhis
direct testimony (R-18:6 at line 1-3; R-18:7, aiek 1-4, 6-8,
13-17, 19-24; R-18: 8, at lines 1-6, 12-16; and&R-11 at
lines 1-7, 13-18). During his cross-examinatiorficef
Albertson described observing the defendant’'s ser dhe
centerline on at least seven different occasiondgR12 at
lines 3-5, 8-19; R-18: 13 at lines 20-22; R-18:at%ines 10-
12; R-18: 16 at lines 1-12, 15-18; and R-18: 16,alTines
25, 1-3). In its decision, the trial court indiedtthat both the
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officer's direct testimony, as well as the videoidewce
observed during the hearing, supported the fadt lagal
conclusion that Stern’s car was operating left erfiter, thus
justifying the traffic stop (R-18, at lines 5-7117).

No evidence was presented to the court to contradig of
the testimony by the officer, or the video obseruedupport of
that testimony. The defendant offered no testimmngontradict
his testimony. Instead, all the defendant offatettrial court was
the following:

“Just the argument is that | don’t agree, that'sugi to
stop him, your honor” (R-18:18, at lines 3-4).

STANDARD OF REVIEW

The defendant is correct in asserting that an effimust
possess reasonable suspicion that a violationvohks occurred in
order to justify a traffic stop of a motoris8&ate v. Popke, 2009 WI
37, 317 Wis.2d 118, 765 N.W.2d 569Sate v. Puchacz 2010 WI
App. 30, 323 Wis.2d 741, 780 N.W.2d 536Great deference is to
be given a trial court’s findings of fact, whicheawnly to be set aside
if the reviewing court finds them to be clearly areous ld.
Constitutional facts, those which provide the bdsrsdetermining
whether or not the officer possessed reasonabjecsms to perform
a traffic stop, are reviewed de novial.

ARGUMENT

OFFICER ALBERTSON HAD REASONABLE SUSPICION
TO STOP MR. STERN, AND THE TRIAL COURT'S
FACTUAL FINDINGS SUPPORTING THIS WERE THE
ONLY EVIDENCE PRESENTED.

“Whether there is probable cause or reasonableiGospo
stop a vehicle is a question of constitutional fa8tate v. Puchacz
2010 WI App. at paragraph 14, 323 Wis.2d at 749, M8N.at 540,
Sate v. Popke, 2009 WI 37, paragraph 10, 317 Wis.2d 118, 765
N.W.2d 569. As indicated above, the circuit caufihdings of facts
are to be reviewed under the “clearly erroneousdstad”. The



application of such facts to the constitutionahpiples stated here,
is reviewed de novold.

At the refusal hearing of June 28, 2016, the onitye&ss to
testify, Officer Jason Albertson, testified cleangpeatedly, and un-
equivocally that he observed the defendant’'s cassing the center
line. His observations included the following:dbserved a vehicle
coming in the opposite direction, basically drividgwn the center
of the road” (R-18: 7, lines 2-4). The defendamts was not just
momentarily, a bit over the line, the defendant warving
significantly into the approaching lane of travehile crossing an
enclosed steel bridge. It was officer Albertsoalsservation that
unless the officer did something “we would have hatbllision on
the bridge” (R-18:8, line 16). In addition to tkedirsthand
observations of the officer about the defendantisi, he also
testified to the defendant’s admission of such bena“l do ask,
you know, ‘do you know why | stopped you?’ and haually
acknowledged the fact that he was in my lane, heavar the center
line in my lane. He actually agreed to me statimg”. (R-18:11,
lines 1-5). Finally, when the defendant attemptedhallenge these
observations, by showing video of some of his dgvbehavior to
the officer, the officer did not budge at all. Whdefense counsel is
playing video recording of the defendant’s driviesg he approached
the officer's squad car the officer gives runnimgnenentary to what
he, defense counsel, and the court are seeingeowidbo: “that is
the bridge. Right now, he is in the lane of myéla And | hit my
lights and he moves back real...” (R-18:15, linesl2)- A moment
later, as the video is still playing, the officeéates “right there he’s
over the center line” (R-18:16, line 8).

Against this testimony, the defendant offered nidemwce
whatsoever. In fact, the only argument made by dbh&endant
seemed to admit the driving behavior describedhaydfficer, but
asserted that that described behavior was inseifficio justify the
stop. At the conclusion of the evidence the omguanent advanced
by the defendant was “just the argument is thatr'tdagree that's
enough to stop him, your honor”’(R-18:18, lines 3-4)

After reviewing the uncontroverted evidence the rtou
concluded that “well, the officer testified basq@bu his training and
experience, he’'s on the midnight shift, his obseéowns, and the
video tape | think buttressed that, that the ....rydient, Mr. Stern
was in the wrong lane, Nicholas Stern was in thengrlane of
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travel coming from the east side here to the wakd. s And I'm
satisfied that the officer had enough probable edasstop him and
fortunately there wasn’t an accident there” (R-83iines 5-13).

Whether characterized as simple facts, historieaitsf or
constitutional facts, the facts are all uncontrée@iin this case. The
arresting officer observed the defendant drivindl weer the center
line, and driving in a fashion that presented a asento other
motorists, including the arresting officer. Aftenaking these
observations the officer performed a traffic stopSince the
defendant had already conceded that the only i&suargument at
the refusal hearing was whether or not the offipessessed
sufficient cause to make that stop, this evideerdetthe court to find
the defendant’s refusal unreasonable. The defé'sdelaim before
this court that “contrary to the court’s findinghe video did not
buttress the officer's observations” has no supporthe record.
There is nothing in the transcript of the refusaating, or even in
the defendant’s own arguments before the trial tcdarsupport this
assertion. Contrary to the defendant’s claim betbis court, the
only evidence that was put before the trial cowpported the
conclusion that the defendant was driving lefterfiter as he crossed
the bridge, and the officer was justified in staygphis car.



CONCLUSION

Because all of the evidence advanced at the rehesaling
supported the trial court’s factual findings thhe tdefendant was
driving left of center and the officer was justdiéen stopping him,
there is no basis to question those factual firgliog the trial court,
or to reverse the trial court’'s order. Therefdtgs court should
affirm those findings and that order.
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