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STATEMENT ON PUBLICATION AND ORAL ARGUMENT 
 

Plaintiff-Respondent anticipates that the issues ra ised in 

this appeal can be fully addressed by the briefs. 

Accordingly, Plaintiff-Respondent is not requesting  oral 

argument. Plaintiff-Respondent agrees that this opi nion 

will not merit publication because the issues are f act-

specific, and the case is governed by existing prec edent. 

 

 

 

 

STATEMENT OF THE ISSUE 
 

Whether the circuit court properly ordered that the  

Defendant-Appellant pay the cost of the victim comp any’s 

security system upgrade in the restitution order wi thout a 

finding that the upgrade was necessary to redress v alid 

special damages cause by Mr. Ezrow’s conduct.  
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STATEMENT OF THE CASE 
 

As Plaintiff-Respondent, the State exercises its 

option not to present an additional statement of th e case, 

but will supplement facts as necessary in its argum ent. See 

Wis. Stat. § 809.19(3)(a)2. 

ARGUMENT 
 
 

STANDARD OF REVIEW 
 

The scope of a circuit court’s authority to order 

particular conditions of probation, including resti tution, 

presents a question of statutory interpretation tha t is 

reviewed de novo. State v. Baker, 2001 WI App 100,  ¶ 4, 

243 Wis. 2d 77, 626 N.W.2d 862.  

Circuit courts have discretion in deciding on the 

amount of restitution and in determining whether th e 

defendant’s criminal activity was a substantial fac tor in 

causing any expenses for which restitution is claim ed. 

State v. Canady, 2000 WI App 87, ¶¶ 6, 12, 234 Wis.  2d 261, 

610 N.W.2d 265, 272. When a circuit court’s exercis e of 

discretion is reviewed, the record is examined to d etermine 

whether the circuit court logically interpreted the  facts, 

applied the proper legal standard and used a demons trated, 
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rational process to reach a conclusion that a reaso nable 

judge could reach. Crawford County v. Masel, 2000 W I App 

172, ¶ 5, 238 Wis. 2d 380, 617 N.W.2d 188.  

I.  THE TRIAL COURT PROPERLY ORDERED THAT THE DEFENDANT-

APPELLANT PAY THE COST OF THE VICTIM COMPANY’S 

SECURITY SYSTEM UPGRADE IN THE RESTITUTION ORDER 

In State v. Canady, the court stated that Wis. Stat. § 

973.20 (1997-98) should be interpreted “broadly and  

liberally in order to allow victims to recover thei r losses 

as a result of a defendant’s criminal conduct.” Sta te v. 

Canady, 2000 WI App 87, ¶ 8, 234 Wis. 2d 261, 610 N .W.2d 

147. The court additionally observed that “restitut ion is 

the rule and not the exception and that restitution  should 

be ordered whenever warranted.” Id.  

The court in Behnke acknowledged that it is “the 

victim’s burden to prove cause.” State v. Behnke, 2 03 Wis. 

2d 43, 59, 553 N.W.2d 265 (1996). However, the cour t 

continued on to note that it is only the victim’s b urden to 

prove that the defendant’s actions were a substantial 

factor in producing the injury. The burden is not t o prove 

that the defendant’s actions were the sole factor. Id. 
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There is no question in this case that the Defendan t-

Appellant’s actions were a substantial factor in pr oducing 

the injury, that being the loss of security at the victim’s 

company. The Defendant-Appellant stole cash from th e safe 

of N.G. while he was an employee. (R.4-7) As a resu lt of 

this theft, N.G. made improvements to their securit y system 

to prevent future thefts. (R.8-10) That leaves the question 

of whether or not the improvements to N.G.’s securi ty 

system are valid “special damages” compensable thro ugh a 

restitution order under existing law. 

The court in  Behnke noted that: 

the “special damage” limitation within the 
restitution statutes restrains the trial court from  
assessing damages intended to generally compensate 
the victim for damages such as pain and suffering, 
anguish or humiliation which are often experienced 
by crime victims. While the trial court may not 
assess these “general damages” as part of a 
restitution award, any specific expenditure by the 
victim paid out because of the crime, a “special 
damage,” is appropriate.  
 
Behnke at 60 – 61.  

The improvements to N.G.’s security system absolute ly 

fall under this definition of “special damages.” Th e 

improvements were a specific expenditure by the vic tim paid 

out because of the crime that the Defendant-Appella nt 
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committed, so they are appropriate “special damages ” 

compensable through a restitution order.  

Defendant-Appellant argues that the improvements ma y 

have made solving the crime easier had it been prev iously 

installed, but the improvements were not necessary to 

restore the victim to its original condition. Howev er, the 

improvements to N.G.’s security system were absolut ely 

necessary to restore the sense of security lost aft er 

Defendant-Appellant stole from the company.  

At the restitution hearing, one of N.G.’s corporate  

officer’s, J.F., testified on direct examination th at N.G. 

added additional cameras after Defendant-Appellant stole 

from them to cover blind spots in the security syst em that 

were exposed during the investigation of the crime.  (R.10) 

When asked if N.G. would have done that had it not been for 

the offense that the Defendant-Appellant committed,  J.F. 

responded “Not at this time.” Id. Defendant-Appella nt tries 

to argue that the response “not at this time” means  that 

the security system improvements would have happene d at 

some point even without Defendant-Appellant’s actio ns, but 

that does not change the fact that Defendant-Appell ant’s 

actions forced N.G. to make those improvements to t heir 

security system. N.G. would not have made security system 
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improvements at that time, or perhaps at any time, but-for 

Defendant-Appellant’s actions.  

Therefore, Defendant-Appellant’s actions were the s ole 

factor in causing N.G.’s loss of a sense of securit y. 

Defendant-Appellant argues that because there was n ot 

specific testimony at the restitution hearing regar ding 

N.G.’s loss of a sense of security, the court shoul d 

conclude that there was no injury to the victim as a result 

of Defendant-Appellant’s actions. However, J.F. tes tified 

at the restitution hearing that the security system  

improvements were made to cover blind spots that we re 

discovered as a result of Defendant-Appellant’s act ions. 

(R.52:10) It can be inferred from this testimony th at the 

victim lost a sense of security as a result of Defe ndant-

Appellant’s actions. Improvements would not be made  to the 

security system if N.G. and its employees felt safe . 

Defendant-Appellant’s crime damaged N.G.’s sense of  

security, so it needed to improve its security syst em to 

restore it.  

As outlined in Defendant-Appellant’s brief, this is  

exactly the same reason that restitution was ordere d in 

State v. Johnson. See State v. Johnson, 2002 WI App 166, 

256 Wis. 2d 871, 649 N.W.2d 284. The facts of that case are 
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very different from the present case, but that does  not 

change the fact that, like the court in Johnson, the trial 

court concluded in the present case that there was a causal 

connection between Defendant-Appellant’s criminal c onduct 

and the need for the improvements to N.G.’s securit y 

system.  

 
CONCLUSION 

 
Based on the above analysis, the trial court proper ly 

ordered that the Defendant-Appellant pay the cost o f the 

victim company’s security system upgrade in the res titution 

order. Therefore, Plaintiff-Respondent respectfully  

requests that the trial court's order be upheld, an d the 

Defendant-Appellant’s appeal be denied. 
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inch margins on the other 3 
sides.  The length of this brief 
is 6 pages. 
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CERTIFICATE OF COMPLIANCE 
WITH WIS. STAT. § (RULE) 809.19(12) 

 
I hereby certify that: 
 
 I have submitted an electronic copy of this brief,  
excluding the appendix, if any, which complies with  the 
requirements of Wis. Stat. § (Rule) 809.19(12). 
 
I further certify that: 
 
 This electronic brief is identical in content and 
format to the printed form of the brief filed as of  this 
date. 
 
 A copy of this certificate has been served with th e 
paper copies of this brief filed with the court and  served 
on all opposing parties. 
 
 Dated this       day of March,2017. 
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    Allison E Cogbill 
    Assistant District Attorney 
    Dane County, Wisconsin 
  
 




