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STATEMENT OF | SSUES PRESENTED

I. D d the inadequate explanation for refusing to admt

t he anbul ance record entry pursuant to 8908.03(6) result in
an erroneous exercise of discretion?

Answered “No” by the Grcuit Court.

Il. Does the foundation to inpeach an expert require that
expert consider the inpeaching exhibit reliable?

Answered “No” by the Circuit Court.

I1l. Does publication by an elected IBNS Fell ow of a peer
reviewed article in an official journal of IBNS constitute
undi sputed recognition by enough experts in the profession
that Fellow nmust be judicially noticed pursuant to

8908. 03(18) as an expert?

Answered “No” by the Circuit Court.

V. Was Exhibit 27 capable of the type of prejudice within
the anbit of 8§904.03?

Answered “Yes” by the Crcuit Court.

V. Do the foundation requirenents for a crimna
defendant’s scientific theory disputing the State’s opinion
require the sane level of scientific reliability as that
opinion by the State’s expert?

Answered “Yes” by the Crcuit Court.

1



VI. Was the trial fair if defendant was w ongful ly not
allowed to cross exanmne the State’s expert with the
defense theory applied through the anbul ance records, NHTSA
Exhibit 7 and lain McG egor Exhibits 26 and 27?

Not answered by the Crcuit Court.



STATEMENT ON ORAL ARGUMENT AND PUBLI CATI ON

Oral argunent and publication are not necessary.



STATEMENT OF THE CASE

NATURE OF APPEAL

This is an appeal by the defendant who was found
guilty by a jury of driving with a detectable anount of a
controll ed substance, 2.2 ng of Delta-9. Since Uffernman
had ON convictions in 1989 and 1991 this was a third
of fense. Ufferman will ask this Court to vacate the
conviction and remand for a new trial based upon
erroneously excl uded evi dence and hypot heti cal questions of
the State’s expert.

The three areas of evidence rulings constituted
prejudicial error for the reason the theory of defense
coul d not be presented. The defense argued, through
hypot heti cal questions, trauma fromthe auto crash at 7:22
P.M released Delta-9 stored in fat cells resulting in the
2.2 ng test at 9;30 PPM The test applied to Delta-9 not
in the bloodstreamat the tinme of the accident, therefore
t he defendant was not guilty.

The three evidence rulings under review excluded an
anbul ance record entry, prohibited cross-exam nation with
a NHTSA DRE publication, and excluded research by lain

McG egor of Sydney, Australia. U ferman nust first show



t he anbul ance record of the 2mm equal pupil size in Ex 8 p.
4 was adm ssible without the necessity of calling EMI

i nternmedi ate Melinda Chaney. The GCircuit Court failed to
exerci se discretion on the record when excl uding the
docunment wi t hout explaining the reason for requiring the
[ive wtness.

Defendant’s attenpt to introduce evidence of a nornmnal
equal pupil size at Ex 7 p.3, a NHTSA DRE manual, through
cross-examnation of the State’s expert was denied. The
scope of cross examnation was limted to only the domain
set forth by the witness as to what was necessary for the
witness to forman opinion. Cross-exan nati on concerning
adm ssi bl e evidence for inpeachnent does not require
reliance by the expert on the inpeachnent evidence.

Had Exhibits 8 and 7 been adnmitted Ufferman had a
factual basis to allege equal normal pupil size, which was
evidence he was not using THC at the tine of the accident.
During pre-trial Exhibit 27, the contents of an audi o (Ex
26) froman Australian Broadcasting Conpany’s Septenber 11,
2013 episode at Exhibit 14, was not allowed in evidence.

The audi o described a study of THC users who underwent
35 m nutes of exercise, and 2 hours after stopping exercise
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tested fal se positive for Delta-9. Dr. lain MG egor
opined in the audio, “If soneone’s caught in a very bad
accident, that’'s extrenely stressful can cause themto burn
fat that THC m ght cone out of that and they'd give a
positive drug test and that has huge inplications for the
cul pability in that accident situation if they re positive
for cannabis.” U ferman’s theory was the severity of the
accident and 2 hour 8 mnutes tine frame transferred to
MG egor’s 35 mnute exercise stress followed by a two hour
test tine frane. The attenpt to admt Exhibit 27 raises
several evidence issues.

The Gircuit Court refused to take judicial notice
McG egor was recogni zed as an expert by nmenbers of his
scientific field. Had MG egor been judicially noticed as
an expert pursuant to 8908.03(18), the trial court then
descri bed further hurdles.

There was an insufficient showing of reliability and
scientific foundation. The context, a television audience,
rendered the episode nore prejudicial than probative.

Revi ew of the ruling, based upon the sane record as
before the Crcuit Court, is basically plenary. The
probative value of McGregor’s CD was understated since an
original reason for 8908.03(18) was the use of nedica

6



witings to aid in establishing causation. Understated or
not, the probative val ue exceeded the prejudicial value
because there could be no prejudice for 8904. 03 purposes.
The sci ence broadcast was not confusing to the public.

Rul e 8908.03(18) is not based upon the author’s
opi ni on being generally accepted, but only requires the
aut hor be recogni zed by other experts. The foundation for
a defense theory is far | ess demanding than a scientific
opi nion attenpting to prove a fact.

The entire case was based upon the 2.2ng representing
a detectable anmount in the driver’s blood at the tine of
the accident. Less than 1 ng is reported as not
detectible. The trial |acked due process in that the
def endant was unable to present an innocent explanation for
the 2.2 ng.
Def ense Evidence Pretrial Filings

The case was set for a pretrial conference on March
31, 2016 (13). On March 28, 2016 the defense filed
Treatise No. 4, (20) (which would becone exhibit 14); and
an abstract of Treatise No. 4 (21), (which would becone
Exhi bit 15). The pre-trial conference set the 12 nenber
jury trial for June 30, 2016. (64-6).

On April 7, 2016 the defense filed the anbul ance

7



record (27). A pre-trial statenent (31) explaining the
defense theory was filed June 13, 2016. The defense theory
need only be supported by possibilities (31-2). The Delta-
9 that was tested was stored in fat and rel eased by stress
fromthe accident (31-3).

On June 27, 2016 the defense filed an appendi x (41).
The eight entries supported a notion (39) to take judicial
notice of lain MG egor as an expert. McG egor’s
background was set forth in a nenorandum (40).

There is no doubt McGegor is an expert (41-2-7).
One aspect of McGegor’s CV applies to International
Behavi oral Neuroscience Society (IBNS). [|IBNS was founded
in 1992 and el ects individuals as a Fell ow who have nade
substantial contributions to the society and to the field
of behavi oral neuroscience (41-19).

McG egor has been a Fellow in IBNS since 2005 (41-6);
a 2012 speaker at IBNS in Hawaii (41-6), represented
Austral asia as a councilor (41-7). He also on June 4, 2015
chaired a 2 hour presentation at the |IBNS 2015 annual
nmeeting (41-24).

One of the peer reviewed publications of IBNS is

Neur osci ence and Bi obehavi oral Reviews (41-19). MG egor

was a co-author of an article therein (41-20). The

8



def ense expected to obtain judicial notice lain MG egor
was not only an expert in fact, but also recognized as an
expert by and through | BNS.

Final Pretrial Conference

The Court conducted a pretrial conference the norning
of the jury trial. The nost significant devel opnments woul d
be the Court’s view of the three key evidence issues. The
Court would not take judicial notice lain McG egor was an
expert (71-12:16-13:5). This was a discretionary decision
however the judge ruled the record was insufficient to
all ow judicial notice of an issue that was not subject to
any type of reasonable dispute (71-13:20-14:11).

The discussion as to a detectable anount, and a
reportabl e anmount, brought up the 1 ng threshold for the
lab to report (71-2:23-22:19). The discussion as to the
acci dent causing the 2.2ng rel ease (71-23:24-24:3) turned
to two admi ssibility points — hearsay and rel evance of
MG egor’s CD (71-25:12-18). The Court ruled the State
expert would have to acknow edge the expertise of the
author lain MG egor (71-26:18-23).

Further, the Court required nore than a theory, but
something that’'s generally accepted in the scientific
community (71-32:7-10). The Court has some persora

9



know edge of drug dissipation patterns, and thought THC can
be detected 30 days after use (71-33:17-24). Foundation
woul d be based upon the w tnesses relying upon the docunent
(71-35:2-6). This ruling, the requirenent of reliance,
woul d shape the contours of the limts of cross-

exam nati on

The Court was concerned if MG egor and/or NHTSA woul d
be nore prejudicial than probative (71-35:20-21). The
Court did not play the 4-5 mnute CD (Ex 26) (71-39:6-9)
however ruled the TV audi ence context raised a risk of
undue prejudice (71-39:10-19).

McG egor’ s exercise testing was not cumul ative (71-
41:1-3) because no one el se had done simlar research
(71:41:6-11). Based in part at Ex 27, being a sunmmary, and
al so not peer reviewed in the scientific comunity,

McG egor’ s evidence was not allowed (71-43:9-21) for |ack
of foundati on.

Some of the points discussed were the inability of
defense counsel to read froman exhibit (71-36:7-8); only
par aphrasing woul d be allowed (71-50:2) but only if the
W tness agrees to the expertise of the exhibit author (71-
19:6-9). Defense counsel disagreed, arguing inpeachnent on

10



Cross exam nation can extend to docunents the w tness does
not agree with (71-50:8-9). The trial court ruled
ot herwi se (71-50: 20-25).

Exhi bit 10, a NHTSA statenent, would be allowed as a
general principle (71-51:16-20). OQherw se, the Court was
skeptical of the probative value generally of defendant’s
proposed exhibits (71-51:12-16), and also reliability (71-
52: 6-17).

The Jury Tri al

Prior to the first witness Exhibit 4, the box
containing the entire NHTSA DRE nanual, was deened an
exception to the hearsay rule (71-141:8-10). \Wether a
cross exam nation was allowed was deferred for further
deci sion (71-143:25-144:3). The defense wanted to use
NHTSA for inpeachnment (71-149:20-21), at one point the
Court thought a person’s eyes could fluctuate (71-149:24-
150: 5) .

Jason Novak

Deputy Jason Novak was the initial investigating
of ficer of a one vehicle accident (71-173:4-9). The tine
of the accident was 5:22 P.M, June 1, 2016 (48-Ex40-1).

The phot ographs show the vehicle hit a tree (48-Ex 33) and
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had left the road in the opposite direction of a curve (48-
Ex 34). U ferman was in pain and had bl ood on his forearns
(71-172:14-15). His eyes were “squinty” (71-175:21), and
Novak called the rescue squad (71-176:19).

U ferman tol d Novak he was reaching for an object,
took his eyes off the road, which caused the accident (71-
192: 11-12).

Novak snelled no marijuana (71-189:8), and the airbag
depl oyed (71-189:18). Defense counsel cross-exam ned Novak
about signs of drug inpairnent, however Novak was not a
drug recognition expert (71-191:71-192:1-2). Novak
bel i eved the pupils were of equal size (71-193:1-2), but
did not believe pupil size would be unequal if soneone was
under the influence of cannabis (71-194:15-24).

Def ense counsel attenpted to introduce the anbul ance
record which showed 2nm equal pupil size. The Court ruled
Ex 8 could only be used for inpeachnent (71-194:7-13).

Novak couldn’t recall if U ferman’s pupils were
dilated (71-196:5). The attenpt to cross-examne with Ex 8
(71-195:7-12) would be rejected (71-197:7-19).

The vehicle was a total |oss (71-207:13) and Uffernman
was struck in the chest (71-207:22).

12



Karen M nx

This witness took the blood sanple at the hospital,
and coul d not renenber any details (71-216:24) (48-Ex40)
Adam W nkl er

Deputy Adam Wnkler went to St. Mary’s Hospital in
Rhi nel ander to get a blood sanple. U ferman was in the
enmergency roomon a bed hooked up to an IV. (71-222:1-6).
U ferman was transferred to another hospital section for a
scan, and told a nurse he snoked marijuana the previous day
(71-223:20-23). The defendant agreed at 7:13 P.M to take
a blood sanple. (49-Ex 39).

Wnkler is not a drug recognition expert (71-229:2).
The sanple was taken at 7:30 P.M (48-Ex 40). The result
was zero ethanol and 2.2 ng Delta-9 (48-Ex 41).

Uf ferman described a steel plate in his neck as a
physi cal defect (48-Ex 38-1)(71-232:6-8). The defendant
descri bed the cause of the accident as “I was trying to
grab sonething that | dropped and went into the ditch” (48-
Ex 38-2).

W I liam Johnson

W liam Johnson has been with the State Laboratory of

hygi ene for 27 years (71-235:1-2)(48-Ex32).

13



There was a spreadsheet in the | aboratory that estinmated
the time of last use in this case was just under two hours
prior to 7:30 P.M (71-241:24-242:10). That spreadsheet
was not brought to trial.

Johnson is not a drug recognition expert and did not
bel i eve using cannabis woul d have a tendency to make pupi
si ze unequal (71-242:16-24), but it is possible cannabis
use had a tendency to nmake pupils dilate (71-242:25-243:2).
Johnson generally recogni zed NHTSA as accurate with respect
to drug recognition (71-244:10-24).

Exhi bit 4, (84-Ex4) the NHTSA DRE manual, was offered
inits entirety (71-246:11-15). Exhibits 5, 6, 7 and 10 are
portions of Exhibit 4. Cross exam nation as to Ex 5 (71-
245:1-7) was deferred pending voir dire on scope of
Johnson’ s expertise. (71-248:3-24). The voir dire found
Johnson to be an expert in the areas of human response to
THC (71-252: 20-25).

Johnson agreed if pupils are of equal size, that is a
normal finding (71-254:12-14). Dilated pupils is caused by
cannabi s (71-255:11-15). Johnson did not renenber what a
normal pupil size was (71-256:2-5). A dispute devel oped if
Ex 7 (71-255:18-21), as to what NHTSA considers a nornal
pupi | size, (71-256:22-24) could be used on cross-

14



exam nation. The jury was excused. (71-257:18)

The Court inquired of the existence of a medical
record that showed what U ferman’s pupil sizes were (71-
258:9-13) Ex 9, the anbul ance record, had an equal 2mm
entry. (84-Ex 8-4). Exhibit 9 is an enlarged portion of
Exhibit 8  The Court woul d exclude Exhibit 8 wi thout a
live wtness to |lay the foundation for the entry. (71-
261:-262:4). A distinction was drawn between use and
adm ssion to use Ex 8 (71-263:17-21).

The anbul ance entry had to be introduced through sone
type of witness (71-266:24-25). Defense counsel was not
allowed to read fromthe exhibit, that woul d nake defense
counsel a witness (71-270:20-23) Wthout Exhibit 8 s pupi
si ze, defense counsel could not tie the rel evance of
defendant’s on the scene pupil size to the normal pupi
size of NHTSA in Exhibit 7 to the case (71-277: 14-20).

The voir dire turned to Exhibit 7 (71-272:18-22).

W Iiam Johnson gave a final opinion he did not know what
normal pupil size in daylight would be, and would not rely
solely on Exhibit 7 to answer that question (71-273:19-
274:5). Defense counsel argued NHTSA by definition was
reliable (71-274:8-12).

The Court reached a decision during voir dire on the

15



use of Exhibits 8 and 7. Cross-exam nation thereon was
deni ed. (71-274:23-275:9). The Court thought, since the
testinony was the pupils were of equal size, the line of
guestions was cunul ative (71-278:23-279:5). Defense
counsel needed a normal and equal finding, a factor not
specified in the evidence. NHSTA Ex 7 woul d add t hat
factor (71-279:22-280:1). The Court maintained its
position, (71-280:8-13) thinking the issue not significant
(71-279:13-16). The jury returned (71-280:22).

THC is stored in fatty tissue (71-289:24-25). The
guestion about exercise placing the body under stress
resulted in a voir dire (71-290:1-18). The Court conducted
a voir dire as to the qualifications of the witness on this
poi nt (71-291:10-297:17). The witness was not qualified to
answer questions as to release of THC from stored fat
caused by stress.

Cross-exam nation with respect to Exhibit 10 resulted
in another line of voir dire questions by the Court (71-
299: 3-300:5). The Court allowed limted further
guestioning. The NHTSA passage in Ex 10 was generally
agreed to (71-302:12-16). A one ng threshold is a
necessary prerequisite for Delta-9 lab reporting (71-
303: 24- 304: 3).

16



Johnson mai ntained the two hour tinme (5:30 P.M) was
an estimte (71-305:18-32). The question as to marijuana
snel | acconpanying the |ast use was determ ned irrel evant
(71-306: 12-13) .

The hypot heti cal question about stress fromthe
acci dent being a possible cause of THC tested two hours
| ater was outside Johnson’s expertise (71-307:2-7).
Johnson was unabl e to answer a hypothetical question if
U ferman was using marijuana at the time of the accident
his eyes would so indicate (71-307:21-308:12). Johnson
woul d not be surprised to see sonme dilation in such a case
(71-308: 13- 16) .

The jury left the courtroom (71-311:19).

Scott Ufferman

Def endant Scott Uffernman worked as a mason for 20
years (71-318:19-319:1). The day of the accident he was
working for Herb Daniels, but went hone to get a screw for
a saw (71-319:19-20). There was | oose gravel (71-320:13-
321:1). He dropped a cell phone and overdrove the corner,
| osing control on the gravel (71-320:18-321:1). The
vehicle was totaled (71-325:10-14). H s sternum was
cracked (71-322:19-22).

Uf ferman used marijuana the day before the acci dent

(71- 325: 15-21) . 17



H's prior health problens of a plate in two neck bones (71-
324:22-325:9) partial disc renoval and thoracic conpression
fracture cause Ufferman to use THC for pain relief. (71-
325:9:18)
The Sentence

The twel ve nenber jury found the defendant guilty
(47). The sentence was 180 days in jail, 30 nonth

revocation and a fine of $2,536 and a one year 11D (53).
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ARGUMENT
. THE PUPIL SIZE ENTRY WAS A ROUTI NE BUSI NESS RECORD W TH
NO CHALLENGE TO ACCURACY

The standard of review for the decision by the trial
court to require Melinda Chaney to testify live to provide
a foundation for Exhibit 8 is an erroneous exercise of

di screti on. State v. Pittman, 174 W-s.2d 255, 268-69, 496

NV2d 74 (1993). The defendant sought to introduce the
entry therein which stated “Eyes-left: 2-mmf “Eyes-right: 2-
mm” Circunstances suggest Melinda Chaney used a
pupi | oneter. (84-Ex5-3) There is no challenge to the
accuracy of this neasurenent.

The anbul ance record was filed in conpliance with
8908. 03(6m (b) 1, and was self-authenticating and self-
identifying. 8909.02(11). dinical and non-diagnostic
findings are routine entries which are business records for

pur poses of 8908.03(6). State v. Rundle, 166 Ws.2d 715,

728-29, 480 NWd 518 (Ct. App. 1992). Using the
pupi | oneter by EMI-internedi ate, Melinda Chaney, generated
a clinical and non-diagnostic objective finding.

The Crcuit Court was required to articulate an
i naccuracy or irregularity in the record to support the
requirement of a live witness. 1d.n6. No such factor

appears of record. 19



The Circuit Court’s concern reading the entry would nmaeke
def ense counsel a witness is inapplicable since the entry

was adm ssible as a business record. State v. Ellington,

288 Ws.2d 264, 278, 707 NWad 907, 2005 W App 243, 113
(Ct. App. 2005).

A discretionary determ nati on which | acks the
necessary explanation of record constitutes a failure to

exerci se discretion. State v. Hydrite Chem cal Co. 220

Ws.2d 51, 64-65, 582 N.W2d 411 (Ct. App. 1998).

An i ndependent review of the record is required, State v.
Pittman, 174 Ws.2d 255, 268, 496 NWd 74 (1993). There is
no challenge to the accuracy of the neasurenent. State v.
Ellington, 288 Ws.2d 264, 280, 707 NW2d 907, 2005 W App
243 16 (Ct. App. 2005). The decision not to admt the
pupi|l size entry at Exhibit 8 into evidence was an
erroneous exerci se of discretion.

Il. THE SCOPE OF | MPEACHVENT OF AN EXPERT IS NOT LI M TED
TO WHAT THAT EXPERT DI D OR WOULD RELY UPQON.

The State’s expert WIIiam Johnson during direct
exam nati on gave an opinion the nost likely tinme of |ast
mari j uana use woul d have been just short of two hours
before collection. (71-241:24-242:7) Johnson al so
observed typically cannabis is expected to dilate pupils

(71- 255: 11- 15). 20



The defense sought to inpeach that opinion with
evi dence of what the actual pupil sizes were at Exhibit 8.
The defense intended to i npeach Johnson’ s opinion the pupi
sizes were not dilated. According to NHTSA Exhibit 7,
normal pupil size under direct outdoor |ight ranges from
2.0to 4.5 mM Uferman wanted to introduce Exhibit 7 to
prove his pupils were not dilated, but normal. (71-277:21-
23)

After a voir dire WIIliam Johnson’s expertise was
determ ned broad enough to be questioned about pupil size.
(71-252:20-25). The Circuit Court’s evaluation of

Johnson’ s expertise is reasonable. State v. Chitwood, 369

Ws.2d 132, 139, 879 NWad 786, 2016 W App 36 9 (Ct. App.
2016). WIliam Johnson could not renenber what the norma
pupi | range was. (71-265:2-5) This pronpted another voir
dire.

The w tness expl ained during voir dire he would not
solely rely upon Exhibit 7 to forman opinion as to range
of normal pupil size (71-274:3-4). Exhibit 7 could not be
used on cross-exam nation. (71-274:23-275:9) The essence
of the Grcuit Court’s position was cross-exam nati on was
immaterial as to an exhibit upon which the expert neither
did, or would, rely upon to form an opi ni on.
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Def endants can challenge a State’s expert’s opi nion by
cross-exam nation as to conpl eteness, or by inpeaching

evidence. State v. Walstad 119 Ws. 2d 483, 518, 351 NWed

469 (1984). The scope of cross-exam nation as to
conpl et eness becones irrel evant when the expert w tness
neither has or would rely upon the exhibit to forman

opinion. Knoll v. State 55 Ws. 249, 255, 56 NW 369

(1882).

The defense sought to inpeach Johnson with Exhibit 7.
Unl i ke cross-exam nation as to conpl eteness of an opi ni on,
cross exam nation for inpeachnent is not limted by what
the expert would rely upon. |Inpeachnent froma treatise
woul d not depend on WIIiam Johnson having been willing to

rely on that treatise. State v. Watson 64 Ws. 2d 264, 274,

219 NW2d 398 (1974).
One form of inpeachnent is contradiction on a materi al

fact. Rogers v. State 93 Ws.2d 682, 690, 287 NWd 774

(1980). Defense counsel contenplated using treatises for
i npeachnment (41-1,2) “1 can inpeach himwth the docunent
if he disagrees with it.” (71-50:8-9) “I can ask himif
he agrees with what NHTSA has determi ned.” (71-260:21-22)

The CGircuit Court erred by limting inpeachnent to the
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domai n of reliance set by the witness. Limting
i npeachnment to what the witness considers rel evant
nullifies the fifth aspect of Rogers.

This error is harmess if Exhibit 7, and the opinion
therein was not adm ssible. Def endant coul d use a copy

instead of an original issue. Lievrouwv. Roth, 157 Ws. 2d

332, 354n8, 459 NW2d 850 (Ct. App. 1990).

Exhibit 7 is self-authenticating and self-identifying,
as a part of the entire publication at Exhibit 4.
8909.02(5). Qntaining a copy of Exhibit 4 from NHTSA s
website is sufficient identification and authentication of

the entire copy of the publication. WIIlianms v. Long 585

F. Supp. 2d 679, 689 (D. M. 2008).
Exhibit 4 is adm ssible both as a gover nnent
publication, 8908.03(8), and a learned treatise.

§908.03(18). Lievrouw v. Roth, 157 Ws.2d 332, 355n9, 459

NVW2d 850 (Ct. App. 1990). Lievrouw, as applicable to a

government publication, was upheld in Sullivan v. Waukesha

County 218 W's. 2d 458, 472, 578 NW2d 596 (1998).
NHTSA publications are within the domai n of 8908. 03(8)
and remai n adm ssible as to opinions therein which are

reliable. @iild v. General Mitors Corp. 53 F. Supp 2d 363,

366 (WD-NY 1999). The opinion on pupil size at Exhibit 7
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is part of the twelve step drug recognition process, which

has been determned to be reliable. State v. Chitwood, 369

Ws.2d 132, 155, 879 NwWad 786, 2016 W App 36 134 (Ct. App
2016) .
W liam Johnson recogni zed NHTSA as authoritative.

(71-243:3-244:24). State v. Mrgan 251 Or. App. 99, 107,

284 P3d 496 (Ore. Ct. App. 2012). The reliability of the
author, NHTSA, is simlar to the Wsconsin Departnent of
Transportation for purposes of 8908.03(18) foundation.

Li evrouw v. Roth, 157 Ws.2d 332, 355n9, 459 NWad 850 (Ct.

App. 1990). Wen used on cross exam nation for inpeachnent
filing forty days prior to trial was not necessary for
Exhibit 7 to be admtted as substantive evidence. Asani V.

Cascade Mountain, Inc. 223 Ws. 2d 39, 50, 588 NWd 321

(Ct. App. 1998).

Exhi bit 7 contradicted WIIiam Johnson’s opinion the
time of the |ast use was just before the accident with
evi dence pupil sizes were normal. An erroneous exercise of
di scretion occurred through an error of law limting
i npeachnment to the domain of reliability set by the

witness. State v. Hutnik 39 Ws. 2d 754, 763, 159 NWd 733

(1968).
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An i ndependent review of the record would all ow cross-
exam nation. This a strict liability offense. State v.
Luedtke 362 Ws. 2d 1, 45, 863 NW2d 592, 2015 W 42 (77
(2015). A necessary, and only witness to admt the test

result was Wl Iliam Johnson. Bullcomng v. New Mexico 564

Us 131 s ¢. 2705, 2710, 180 L. Ed2d 610 (2011).
The scope of cross-exam nation when the State’s strict
l[iability case relies upon one witness is very broad.

Rogers v. State 93 Ws.2d 682, 691, 287 NWd 774 (1980).

Limting cross exam nation to deny inpeachnment wi th Exhibit
7 was an erroneous exercise of discretion. Ufferman next
sought to inpeach the day of |ast use.
I11. TANMGREGR IS SUFFI Cl ENTLY RECOGNI ZED AS AN EXPERT
FOR PURPOSES OF JUDI Cl AL NOTI CE THROUGH 8908. 03(18).

W Iiam Johnson opined U ferman used narijuana the day
of the accident. (71-242:8-10) Ufferman denied this (71-
323:16-17) and the State was skeptical (71-332:14-19)(71-
341:15-21). Had Ufferman | ast used the day before, one
expl anation for the 2.2 ng was the research of lain
MG egor. Simlarly, MG egor’s subjects used the day
before, passed the test prior to 35 mnutes of exercise,
and tested positive two hours later. The test is supposed

to relate to the blood content at tine of driving. Luedtke

supr a. 25



Uf f erman sought to i npeach Johnson’s position the test
fairly represented | ast use on the day of the accident with
lain McGegor’s ABC presentation

The defendant denies using marijuana the day of the
accident and attributes the 2.2 ng test to Delta-9 rel eased
fromfat cells by trauma fromthe accident. It is not
illegal for Delta-9 to be stored in fat cells. The defense
coul d oppose the State’s expert with a learned treatise as

opposed to calling a live witness. In re paternity of

MJ.B., 144 Ws.2d 638, 654, 425 NW2d 404 (1988). The

defense al so can cross-exam ne the State’'s expert with a

| earned treati se. Li evrouw v. Roth, 157 Ws.2d 332, 354,

459 Nwad 850 (Ct. App. 1990), and inpeach therew th.

State v. Watson 64 Ws.2d 264, 274, 219 NWad 398 (1974).

In either case the |learned treatise can be admtted,
8908.03(18), by the Court taking judicial notice the author
is recognized in the profession or calling as an expert.
The defense filed a pretrial application judicial notice be
taken lain McG egor be recognized as an expert for purposes
of 8908.03(18). Alive witness is not necessary to

i ntroduce McGegor’s background. Constantino v. David M

Herzog, MD., P.C_ 203 F3d 164, 173 (2 Cir. 2000).

The Circuit Court refused to admt Exhibit 27 into

evi dence. 26



Thi s decision involves several factors. The first factor
is whether or not lain McGegor is in fact an expert. The
Circuit Court nmade no determnation on this point. The
background of lain McGegor is not challenged and is set
forth at (Ap. 188-193).

Since the credentials are not challenged the Crcuit

Court was not in a position to refuse expert status. Janes

V. Heintz, 165 Ws.2d 572, 579, 478 NW2d 31 (C. App.
1991). It is not necessary a live witness testify as to

t hose credential. Constantino v. David M Herzog, M D

P.C. 203 F3d 164, 173(2v Cir. 2000).

The Gircuit Court ruled it was not beyond dispute
whet her or not lain MG egor was recogni zed by ot her
experts as an expert. (71-12:17-14:195) The record before
the Court on this point is set forth at (Ap.188-197). The
standard of review, normally deferential, is substantially
plenary in that both the Crcuit Court and Court of Appeals
are reviewi ng the sane record concerning a scientific

exhibit. 1Inre Paoli Railroad Yard PCB Litigation 35 F3d

717, 749 (3rd Cr. 1994).
The facts of record indicate lain McGegor is
recogni zed as an expert by IBNS. The Wki pedia description

of IBNSis reliable. Godoy v. E.lI. duPont de Nenours and
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Co., 306 Ws. 2d 226, 233, 743 N.W2d 159, 2007 W App. 239
17 (. App. 2007). Eight years prior to the Septenber 11,
2013 press release lain MG egor had been el ected a Fell ow
by I BNS col |l eagues. A Fellow is sonmeone who is recognized
as a top scientist in the field of behavioral neuroscience
and has made substantial contributions to the field of
behavi oral neuroscience. (A-Ap. 195) The IBNS publication

for which McGregor is an author, Neuroscience and

Bi obehavi oral Revi ews, has been recognized in U S. D strict

Court. U.S. v. Hendrickson, 25 F. Supp. 3d. 1166, 1179,

n13 (ND-1owa 2014).

The information provided by the defendant at (A-Ap.
188-197) does not also have to be generally known within
the jurisdiction. As long as the information provided by
the defendant is reliable, it nust be considered on the

guestion of judicial notice. Fringer v. Venema, 26 Ws. 2d

366, 371, 133 NV&d 809 (1965).

The Gircuit Court would not take judicial notice lain
McG egor is recogni zed anong experts as al so being an
expert. (71-12:16-13:5) The reason given (71-13:20-14:19)
“I don’t believe | have enough at this point to take
judicial notice of the expertise of -—of —+this individual.”
was placed in context with the degree of recognition the

Court expected. 28



The Court expected an author to be so well known the
State’s expert would already be famliar with that person.
(71-14:16-19). This standard is so high it requires the
defendant to rely on what the State’s wi tnesses know.

An error of |aw occurred during the process of
deciding judicial notice if to great a burden was pl aced
upon the proponent. “In nmaking this evaluation, trial
j udges need not be draconian.” Since the object of Rule
803(18) is to make valuable information available to the
trier of fact, trial judges should not insist on a quantum

of proof. . .that the proponent cannot neet.” Constantino

v. David M Herzog, MD. P.C. 203 F3d 164, 171-72 (2™ Cr.

2000) .
The original intent behind Rule 908.03(18) should be

uphel d. Broadhead v. State Farm Mutual Ins. Co. 217 Ws.

2d 231, 247, 579 MARd 761 (Ct. App. 1998). The purpose
behind the rule is to prevent the opposing expert from

bl ocki ng use of the treatise. Ws. Rules of Evidence, 59
Ws. 2d R 294 (1974).

The burden i nposed upon U ferman was to high. The
option of judicial notice is surplusage if limted by the
domai n of the opposing expert.

The Gircuit Court did not further explain what woul d
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have been sufficient for judicial notice to be taken.
Since the reasoning of record is unpersuasive, there is an

erroneous exercise of discretion. State v. Hydrite

Chem cal Co. 220 Ws. 2d 51, 64-65, 582 N.W2d 411 (C

App. 1998) .

An i ndependent review of the record would find
judicial notice of McGegor as being recogni zed as an
expert shoul d have been taken.

A reasonabl e standard is set forth by Attorney Ceral d

Bloch in his article (41-10-12), Learned Treatises: Mdica

Witings, An exception to the Hearsay Rule 40 Ws. B. Bul . 33

(Cct ober 1967). Attorney Bl och describes the test as
“. . . the particular author is considered to an authority.

Al it takes to qualify any one of the thousands of
articles is to have a single doctor testify that the author
if that particular article is an authority, no matter how
di scredited he and his witing may actually be in the
profession.” Tine nagazine endorsed McGegor’'s article
(41-13, 14).

The information provided (A-Ap 188-197) is the

equi val ent of the single wtness testinony by one expert

Broadhead v. State Farm Mutual Ins. Co. 217 Ws. 2d 231,
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247, 579 MAR2d 761 (Ct. App. 1998). An independent review
of the record would, as Tine nmagazine did, find the author

sufficiently recogni zed (41-13, 14).

I'V. THE SCIENTI FI C CONTENT OF EXHI BI T 27 WAS NOT
PREJUDI Cl AL FOR PURPOSES OF RULE 8§904. 03.
The Circuit Court was concerned lain McGegor’s
di scussion with WIIl Akenton was nore prejudicial than
probative. (71- 35:20-21) (71-39:10-19) (71-46:19-21) As
applied to an expert, Rule 904.03 requires sonething
particularly confusing about the scientific evidence. In

re Paoli Railroad Yard PCB Litigation 35 F3d 717, 747 (3rd

Cr. 1994) “. . .there nust be sonmething particularly

confusi ng about the scientific evidence at issue.
(enphasis in original). Consideration on matters of
construction can be given to Federal counterpart rules.

Wlson v. Continental |nsurance Cos. 87 Ws. 2d 310, 316,

274 NW2d 679 (1978).

The probative value was considered by the Court (71-
51:12-15) to be “very small.” The probative value in the
type of case where a nedical opinion is being offered on
the issue of causation is discussed in the October 1967
Wsconsin Bar Bulletin Article by Gerald J. Bloch. (41-8-

12). 31



Attorney Bl och commented on the consideration of what

is now Rule 908.03(18) in his article “Learned Treatises

Medi cal Witings, An exception to the Hearsay Rul e”. A

reason for this rule is to provide greater access to courts

for people who cannot afford to hire a doctor. Lewandowski

v. Preferred Risk Mut. Ins. Co. 33 Ws.(2d) 69, 76, 146

NW2d 505 (1966).

Attorney Bl och describes a group of cases which
i nvol ved the question of whether trauma, or a certain
degree of trauma can lead to a specified nmedical result.
(41-10) In this case it is trauma, fromthe accident that
| eads to the release of THC fromfat cells. An audio tape
can qualify as a treatise simlar to the witten version

Constantino v. David M Herzog, MD. P.C. 203 F3d 164, 171

(2 Cir. 2000).
Rul e 8904. 03 cannot apply when the probative val ue of
the evidence is close or equal in value to its prejudicial

effect. State v. Brewer 195 Ws. 2d 295, 310, 536 NWd 406

(Ct. App. 1995). Prejudice nust fit within certain

categories. State v. Patricia AM 176 Ws. 2d 542, 554,

500 NwW2d 289 (1994).
Attributing prejudice to Exhibit 27 for purposes of
Rul e 904. 03 was an erroneous exercise of discretion for the
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reason there is no conplexity. State v. Hnz 121 Ws. 2d

282, 286, 360 NW2d 56 (Ct. App. 1984). The reason given for
the prejudice, use in a tel evision broadcast, actually
supports the claimof sinplicity.

Australian Broadcasting Conpany is not going to air an
epi sode viewers would not understand. The only reason
gi ven for prejudi ce cannot apply, as there is nothing
“particularly confusing.”

There being zero prejudice of the type within Rule
904. 03, the very small probative value found by the Court

by definition requires adm ssibility. Brewer, supra.

V. MGREGOR S OPINION | S RELI ABLE TO THE EXTENT OF
SUPPORTI NG AN OPPCSI NG THECRY.

The Circuit Court found lain McGegor’s research was
not scientifically reliable.

The Court required McGegor’s testing procedures to
have been proven reliable by a witness (71-52:6-8) (71-
43:16-18); or previously recognized in the scientific
community as valid (71-41:17-20). The Court required a
ruling on whether the scientific community would nornally
find McGregor’s procedures appropriate (71-42:1-6).

To be reliable, the Court ruled MG egor’s treati se
must be nore than a theory, and “generally accepted by the
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scientific community” (71-32:7-10). The Circuit Court
erred by requiring the scientific community already

general ly accept McGegor’s procedures. State v. Peters

192 Ws.2d 674, 690, 534 NW2d 867 (Ct. App. 1995).
Once MG egor is qualified as an expert, his
underlying theory need not be separately proven reliable.

State v. Walstad 119 Ws. 2d 483, 528-19, 351 NW2d 469

(1984). It was an erroneous exercise of discretion to
require the treatise to have been generally accepted

scientifically. Brain v. Mann 129 Ws. 2d 447, 462-63, 385

N2d 227 (Ct. App. 1986).

The Circuit Court m sapplied 8908.03(18) by requiring
the opinion in the treatise already be recognized in the
scientific community. Al that is required is MG egor,
not his opinions, be recognized in the scientific

comuni ty.

The focus is not on the conclusion reached by the

scientist. State v. Gese 356 Ws. 2d 796, 806, 854 NW 2d

687, 2014 W App 92 118 (Ct. App. 2014). The net hods used
by McGregor are so basic there is no reason to require
proof of preapproval of McGegor’s test procedures by the

scientific community.

34



VI. DENI AL OF THE CROSS EXAM NATI ON W TH THE DEFENSE
HYPOTHETI CAL REQUI RES A NEW TRI AL.

The defense theory related Exhibit 8 and 7 (nornma
pupils) to Exhibit 27 (McGegor). This theory was
described pre-trial (31-2)(71-43:5-8)(71-48:16-49). A
voir dire of WIlIliam Johnson defined his expertise not to
be within the scope of the defense theory. (71-296:2-17).
The defense hypot hetical was overruled (71-306:20-307:7).
Had Exhibits 8, 7 and 27 been admtted the hypotheti cal
woul d have been proper. The defense was allowed to put its
case in through the State’'s expert through hypothetica

guestions. Shurpil v. Brah 30 Ws.2d 388, 389, 141 NWd

266 (1966).
The hypot hetical question conparing this case to the
McG egor study was within the limts of transferability for

the defense of a crimnal case. State v. Rce 38 Ws. 2d

344, 356, 156 NW2d 409 (1968). MGegor’'s two hour tinme
frane is only eight mnutes less than this tinme frame. No
marij uana was used that day. The accident totaled the
vehi cl e and cracked the driver’s sternum The pain
continued through the test. The stress of painis a
substitute for recovery from35 m nutes on the exercise

bi ke.
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Once an expert has raised an issue, the expert can be
cross-examned as to any matter enbraced in the issue.

Boiler v. Cofrances 42 Ws. 2d 170, 182, 166 NwWad 129

(1969). This cross exam nation can be based upon

possibilities. Pfiel v. Kohnke 50 Ws. 2d 168, 183, 184

NV2d 433 (1971). Anong those theories can be the theory

proposed by defendant. Zebrowski v. State 50 Ws. 2d 715,

728, 185 NW2d 545 (1971). Such a hypothetical can reduce

the weight of the State expert’s opinion. State v. Berg

116 Ws. 2d 360, 368, 342 NWed 258 (Ct. App. 1983).

The Grcuit Court’s reason for excluding the
hypot heti cal was the | ack of qualification of WIIliam
Johnson to answer that hypothetical. The hypothetical is
allowed to help explain the significance of evidence that

was admtted. State v. Onen 220 Ws. 2d 620, 638, 551 Nwad

50 (Ct.App. 1996). Ironically, the release of Delta-9 post
acci dent could be consistent wth Johnson’s estimte the
time of |ast use could be one-half hour before collection
(71-242:4-7). Less than 1 ng of actual Delta-9 at the tine
of the accident is not reportable.

The hypot hetical question was excluded due to an

i nproper view of the law. Broad cross exam nation of the
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State’s sole witness favors adm ssibility. Rogers v. State

93 Ws.2d 682, 691, 287 NW&d 774 (1980). Hypot heti cal
guesti ons based upon the evidence can be posed to an
opposi ng expert concerning an issue raised by the expert
even if that expert |acks expertise to answer that

hypot hetical. Owen, supra.

The evidentiary rulings concerning cross exam nation
excluding Exhibits 8, 7 and 27 and the hypot heti cal
guestion deprived defendant of the ability to present a

defense. State v. WIllianms 253 Ws. 2d 89, 129, 644 NWed

919, 2002 W 58 124 (2011). This is a constitutional

viol ati on and defendant can be entitled to a new trial.

Def endant nust satisfy two prongs. State v. St.

George 252 Ws. 2d 499, 527, 643 Nw2d 777, 2002 W 50 953
(2002). The first prong, adm ssibility of the treatise

which entirely sets forth the defense theory, is net.

There is no conpelling state interest in excluding the
treatise once the treatise is admssible. |d 71
Def endant has satisfied the second prong and is entitled to

anewtrial. 1d 172-73.

37



CONCLUSI ON

The convi cti on nust be vacated and the case remanded

for a newtrial.

Respectfully submitted this 3rd day of January 2017.

/'s/ Robert A. Kennedy, Jr.

Robert A. Kennedy, Jr.

At torney For Appell ant
State Bar No. 1009177

209 East Madi son Street
Crandon, W 54520

(715) 478- 3386
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