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ARGUMENT
I. THE STATE HAS FAI LED TO DEPRECI ATE THE ACCURACY OF
EXH BITS 8 AND 7 OR | AN MCGREGOR' S CREDENTI ALS

The position taken by U ferman the record nmust contain
a reason not to accept the pupil size neasurenent has not
been refuted. Neither the trial court nor the State’'s
brief provides a basis in the record not to accept the
nmeasur enment of Melinda Chaney.

Contrary to the State’s position at page 7 of its
brief there is a record reference to a pupiloneter. (84—
Ex5-8). Should this Court construe the pupil size as a
routine finding, there is no reason to deny admissibility.

State v. Ellington, 288 Ws.2d 264, 280, 707 NWad 907, 2005

W App 243, f16(Ct. App. 2005).

Simlarly, there is no basis of record to question the
reliability of Exhibit 7. The twelve step DRE process had
been determ ned reliable as of June 10, 2016 State v.

Chi twood, 369 Ws.2d 132, 155, 879 NWed 786, 2016 W App 36
134 (Ct. App. 2016). The criticismin page 11 of the
State’'s brief the entire NHTSA manual marked at Exhibit 4
was never offered is msleading. As explained of pages 11

and 14 of U ferman's brief, the entire original was offered



as Exhibit 4 before and during testinony. The defense
satisfied its obligation pursuant to Rule 901. 07.

The position of page 9 of the State’s brief Ufferman
does not intend to inpeach WIIliam Johnson on his opinion
as to time of last use is incorrect. See pages 21, 24 of
Brief of Appellant.

The State’s position at page 11 of its brief WIliam
Johnson is only giving a lay opinion as to nornmal pupi
size is incorrect. Johnson had been qualified as an expert
to the extent he could be cross exam ned as an expert
concerni ng normal pupil size, Brief of Appellant page 21.
The contention at page 11 of the State’'s brief “I don't
know’ bl ocks i npeachnent is incorrect. Experts can be
i npeached with contrary facts, and asked if that changes
t hei r opi ni on.

Exhi bit 7 should have been admtted as substantive
evi dence pursuant to Chitwood.

At page 13 the State alleges no finding was nade lain
McG egor was an expert. The alleged requirenment of a live
Wi tness to provide credentials is not consistent with

correspondi ng Federal case law. Constantino v. David M

Herzog, MD. P.C. 203 F3d 164, 173 (2nd G r. 2000).




The State does not challenge credentials filed with the

Court. Janmes v. Heintz, 165 Ws.2d 572, 579, 478 NWd 31

(Ct. App. 1991) conpels a finding McGregor is an expert.
The State fails to chall enge accuracy or transferability of
these credentials to being judicially noticed as an expert.
Uf ferman has satisfied the foundation requirenent for
the Australian press release. The next issue is relevancy
t hrough Daubert.
I'1. DAUBERT IS SATI SFI ED, TO THE EXTENT OF HYPOTHETI CAL
QUESTI ONS BASED UPON EXHI BI T 27.
The Wsconsin Suprene Court clarified Daubert three

days after Ufferman served his brief. Seifert by Scoptur

v. Balink, 372 Ws.2d 525, 888 NW2d 816, 2017 W 2 (2017).
G ven the devel oping case |aw U ferman relates this case to
Scoptur and the foundation concerns raised by the State.

At page 12 of its brief the State all eges foundation
for McGregor’s opinion nust follow sone type of known
scientific policy and procedure to the way the testing is
done. Here, McGegor is the first scientist to use this
test. Ufferman has the burden by the preponderance of the
evidence to show McGregor’s nethods were reliable {58.

Reliability involves a prelimnary determ nation



whet her the reasoning or nethodology is scientifically
valid. The final conclusion is not a material factor Y61.
General acceptance is only one factor 962. Wen a
scientist’s personal experiences are the basis for the
test, the prelimnary inquiry is nore narrowy focused Y66.
lain McGegor perfornmed the testing and devel oped an
opinion fromthe experinment. This is an exanple of
experience — based testinony Y73. Expert opinion based on
experience alone may constitute a reliable basis {77.

The State’s requirenent of McGegor having to foll ow
an existing procedure is to restrictive. Novel theories
can qualify under Daubert: “(abuse of discretion to exclude
doctor’s testinony in products liability case based on his
experi ence al one, but noting that nedical procedure had not
addressed a simlar situation)” 980 n36. Expert testinony
does not have to be subject to peer review {83.

The position of the State and Crcuit Court Ufferman
was required to “provide a foundation that was agreed upon
foll ows sone type of known scientific policy and procedure”
was overrul ed on January 6, 2017.

The Scoptur Court held at {84 “Requiring an expert to
denonstrate a famliarity with accepted nedical literature
or published standards in order for the testinony to be

4



reliable in the sense contenpl ated by Federal Rule of

Evi dence 702 is an erroneous statenent of the law.” The
Circuit Court required McG egor follow pre-existing
science. (71-32:9-10)(71-42:5-6)(71-43:14-15)(71-52: 7- 8)
This ruilng is based upon an error of |aw and therefore an
erroneous exerci se of discretion 193.

Def ense counsel is not required to ask a wtness
subsequent to the pretrial ruling if McGegor is
authoritative. That would be tantanmount to all ow ng the
opposi ng expert to control adm ssibility contrary to Ws.
Rul es of Evidence, 59 Ws. 2d R 294 (1974).

The State’s opposition to the hypothetical question if
this accident could cause THC stored in fat cells to be
released is highly relevant. Contrary to the position at
page 15 of the State’'s brief, the severity of the accident
is in evidence.

Def endants can apply scientific research such as lain

MG egor to traumatic events. State v. Owen, 202 Ws. 2d

620, 638, 551 NW2d 50 (Ct. App. 1996). WIIiam Johnson

al so opined the THC was used the day of the accident. This
opinion is overl ooked at page 14 of the State’'s brief.

McG egor’s opinion is proper inpeachnment of WIIliam
Johnson’s opinion as to the | ast day of use.

5



Def endant concl udes by enphasi zi ng McG egor need only
neet the standard of scientific possibilities. Pfiel v.

Kohnke 50 Ws. 2d 168, 183, 184 NW2d 433 (1971).




CONCLUSI ON

The convi cti on nust be vacated and the case remanded

for a newtrial.

Respectfully submitted this 18th day of April 2017.

/'s/ Robert A. Kennedy, Jr.

Robert A. Kennedy, Jr.

At torney For Appell ant
State Bar No. 1009177

209 East Madi son Street
Crandon, W 54520

(715) 478- 3386
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Monospaced font: 10 characters per inch; double spaced; 1.5
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The length of this brief is seven (7) pages.
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/' s/ Robert A. Kennedy, Jr.

Robert A. Kennedy, Jr.
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CERTI FI CATE OF COWVPLI ANCE W TH RULE 809. 19 (12)

| hereby certify that:

| have subm tted an electronic copy of this brief,
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further

certify that:

This electronic brief is identical in content and
format to the printed formof the brief filed as of this
dat e.

A copy of this certificate has been served with the
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all opposing parties.

Dated: April 18, 2017.

Kennedy Law Ofice

/'s/ Robert A. Kennedy, Jr.
Robert A. Kennedy, Jr.
At torney For Appell ant
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